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Foreword
The Courts of Appeals and Special Appeals of Maryland combined to issue more 
than 200 reported opinions in 2020.  Some broke new ground that will forever 
alter the State’s legal landscape.  Others served to limit, extend, or explain existing 
law, sometimes applying it in new or different ways to accommodate cultural or 
technological change. On occasion, decisions were handed down that, in the 
context of current events, were timely, topical or provocative, or at the other 
extreme, just plain entertaining to read.   

Throughout the year, the MSBA sought to highlight the work of the appellate courts 
for Association members who have neither the time nor inclination to read every 
40+ page decision that comes out of Annapolis.  The goal of the MSBA’s Case Note 
series is not to summarize and report every appellate decision, analyze the cases in 
depth, or even to discuss them in a way that members routinely experience on the 
MSBA’s Section Council Connect platforms and blogs. Rather, the intent is to provide 
current content that might be of general interest to the profession, important for a 
particular practice area, or that might offer a refreshing diversion from one’s own 
area of concentration. 

These Case Notes have been featured in the MSBA Weekly and MSBA RoundUp, 
posted on the MSBA website, and circulated throughout the year by email.  As 2020 
has (finally) come to an end, the Notes have been gathered here, arranged loosely 
by topic for ease of reference, with the understanding that any such arrangement, 
like the opinions themselves, is open to interpretation.  The subject matter of each 
Case Note is revealed by its title, offering another way to identify those that might be 
of interest to the reader. Feedback is welcome at info@msba.org. 

— MSBA Legal Content Team

mailto:info@msba.org


1 NEW CAUSES OF ACTION
  2  Court of Appeals Recognizes Tort of Intentional Interference with Inheritance or Gift 

Barclay v. Castruccio  (No. 30, Sept.Term 2019) (June 30, 2020)

  4  Maryland High Court Recognizes Independent Cause of Action for Breach  
of Fiduciary Duty 
Plank v. Cherneski, (Misc. No. 3, Sept. Term 2019) (July 14, 2020)

6 OLD LAW FOR NEW TIMES
  7  Rap Lyrics:  When Art Ought Not Imitate Life 

Montague v. State (Ct.Spec.App. No. 2033, Sept. Term 2017)(Dec. 23, 2019), aff’d (No. 75, Sept. Terms 2019) (12/23/20) 

  8  Facebook “Defriending” as Evidence (And How to Get it In) 
State v. Sample (No, 54, Sept. Term 2019) (May 11, 2020)

  10  Court of Appeals:  There’s No Such Thing As A Free Lunch, Even For Food Trucks 
Pizza di Joey, LLC & Madame BBQ, LLC v. Mayor and City Council of Baltimore (No. 41, Sept. Term 2019) (Aug. 17, 2020)

  13  Court Splits on Application of “Plain Feel” Doctrine to Cell Phone 
State v. Zadeh, No. 25 (Sept. Term 2019) (April. 3, 2020)

15 POLICE USE OF FORCE 
  16  Tackling Suspect After Traffic Stop Results in Illegal Arrest and Suppression of Evidence 

Williams v. State, No. 858 (Ct.Spec.App. Sept. Term 2019) (May 29, 2020)

  18  Court Splits on Standard for Excessive Use of Force by Police 
Estate of Jeffrey Blair v. Austin (No. 35, Sept. Term 2019) (June 2, 2020)

20 RACIAL JUSTICE, DIVERSITY & INCLUSION 
  21  Lawyers Suspended for Racist, Sexist, Xenophobic and Homophobic Email Content  

Attorney Grievance Commission v. Markey (Misc. Docket AG No. 5, Sept. Term 2019) (June 26, 2020)

  23  Non-English Speaking DUI Suspects Must be Advised of Rights in Manner  
That Reasonably Conveys Options 
Portillo Funes v. State (No. 65, Sept. Term 2019) (June 30, 2020)

  25  Sexual Assault Requires Lighter Sentence Than Lesser Included Common Law Battery 
State v. Frazier (No. 45, Sept. Term 2019) (July 14, 2020)

  27  Daubert, Frye-Reed, and Racial Justice 
Rochkind v. Stevenson (No. 47, Sept. Term 2019) (Aug. 28, 2020)

  30  Fourth Circuit Says Soaring Crime Rate Justifies Baltimore City’s Eye in the Sky 
Leaders of a Beautiful Struggle v. BCPD, No. 20-1495 (4th Cir.) (Nov. 5, 2020), reh’g en banc granted (Dec. 22, 2020)

Table of Contents

mailto:info@msba.org
mailto:info@msba.org
mailto:info@msba.org
mailto:info@msba.org
mailto:info@msba.org
mailto:info@msba.org


33 FAMILY LAW
  34  Only One Parent Need Consent to De Facto Parent Relationship 

E.N. v. T.R.. (Ct.Spec.App. No. 1231, Sept. Term 2019) (Aug. 25, 2020)

  36  When “Til Death Do Us Part” Means Thirty Years In Jail 
State v. Wilson (No. 64, Sept. Term 2019) (Oct. 26, 2020) 

  39  Parent Awarded Custody Can Also Be Required To Pay Child Support  
To Non-Custodial Parent 
Kaplan  v, Kaplan (Ct.Spec.App. No. 3387, Sept. Term 2018) (Nov. 18. 2020)

41 LANDLORD-TENANT
  42  $1 Million Punitive Damage Award for Conversion Disappears When  

Landlord’s Self-Help Eviction Is Sustained 
Donegal Associates v. Christie-Scott, LLC (Ct.Spec.App. No. 385, Sept. Term 2019) (Nov. 19, 2020)

  45  Law Firm’s  Efforts to Collect Erroneous Post-Judgment Interest Do Not  
Violate Consumer Protection Laws 
Chavis v. Blibaum Associates, P.A. (Ct.Spec.App. No. 334, Sept. Term 2019) (July 2, 2020)

47 PROCEDURE
  48  Substitute Service on SDAT Satisfies Due Process 

Mayor and City Council of Baltimore v. Prime Realty Associates, LLC (No. 53, Sept. Term 2019) (May12, 2020)

  50  Jury Must Decide Whether In-Trial Settlement Offer Lapsed 
Moore v. Donegal Mutual Insurance Company (Ct.Spec.App.No. 778, Sept. Term 2019) (Sept. 30, 2020)

52 ATTORNEYS
  53  $2+ Million In Attorneys’ Fees For Litigating $6.6 Million Estate? 

Estate of Peter Castruccio et al v. Castruccio (Ct.Spec.App.No. 1023, Sept. Term 2018) (July 29, 2020)

  55  Rookie Attorney Disbarred For Incompetence, Financial Mismanagement  
and Lack of Candor 
Attorney Grievance Comm’n v. Yi  (Misc. Docket AG No. 21, Sept. Term 2019) (Aug. 21, 2020)

Table of Contents



New Causes  
of Action

MSBA CASE NOTES



2

Court of Appeals Recognizes Tort 
of Intentional Interference with 
Inheritance or Gift
In Barclay v. Castruccio (No. 30, Sept.Term 2019) (June 30, 2020), the Maryland Court of Appeals  
announced that Maryland now recognizes a cause of action for the tort of intentional interference with 
an inheritance or gift. A majority of the Court also concluded that the gist of the action is the alleged 
tortfeasor’s interference with an ongoing or prospective “relationship” among principals, rather than a 
tortious attack on the gift or bequest itself. This distinction proved fatal to the claimant in Barclay, who 
convinced the Court to recognize the tort, but failed to allege facts sufficient to state an action for it.

Barclay was the residuary beneficiary of her employer’s estate. After the employer died, his widow filed 
seven lawsuits against the estate, resulting in 13 trips to Maryland’s appellate courts. The sole purpose of 
these actions, Barclay alleged, was to interfere with and deplete her expected inheritance by requiring 
the estate to pay massive amounts in legal fees. Barclay sued the widow alleging, inter alia, a claim for 
intentional interference with the inheritance. 

The circuit court dismissed the claim, finding that there was no such cause of action in Maryland. The 
Court of Special Appeals agreed, as did the Court of Appeals, which then decided that it was time to 
recognize one.

The Court first noted that Maryland already recognizes a “related, umbrella tort—interference with 
contractual or economic relations.” Id. at 7. Quoting an 80-year-old North Carolina case, the Court agreed 
that “[i]f the plaintiff can recover against the defendant for the malicious and wrongful interference with 
the making of a contract, we see no good reason why he cannot recover for the malicious and wrongful 
interference with the making of a will.” Id. at 10–11 (citation omitted).

The court was, however, mindful of an “added complication” when it comes to cases involving wills— “the 
need to protect the jurisdiction of the probate court,” including its fundamental authority to determine the 
validity of a will. Id. at 12. The court was satisfied that a proper balance has been struck in Section 19 of the 
Restatement of Torts (Third), which it adopted as the governing standard for Maryland:

(1) A defendant is subject to liability for interference with an inheritance or gift if:
(a) the plaintiff had a reasonable expectation of receiving an inheritance or gift;
(b) the defendant committed an intentional and independent legal wrong;
(c) the defendant’s purpose was to interfere with the plaintiff’s expectancy;
(d) the defendant’s conduct caused the expectancy to fail; and
(e) the plaintiff suffered injury as a result.
(2) A claim under this Section is not available to a plaintiff who had the right to seek a remedy for the same 
claim in a probate court.

The signatories to the concurring opinion would have stopped there, as they were convinced that 
Barclay’s claims for legal expenses for the widow’s allegedly baseless litigation were recoverable in 
probate under Md. Rule 6-141, which authorizes the orphans’ court to award fees and costs against one 
who prosecutes a claim in bad faith or without substantial justification. Concurring Slip Op. at 5-6. The 
element listed in paragraph (2), therefore, was lacking. 

https://www.courts.state.md.us/data/opinions/coa/2020/30a19.pdf
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The majority took a different tack. It grafted onto the Restatement formulation a requirement that, “at the 
time of the alleged interference, there must be something to interfere with, i.e., a current or prospective 
relationship or contract.” Slip Op. at 16. The bad faith litigation complained of in this case occurred after the 
death of the testator, so “the crucial relationship” was gone by the time the widow engaged in the alleged 
misconduct. Barclay’s tort claim, therefore, failed, and “at best” she was left with a claim under Md. Rule 
1-341, which, like Rule 6-141, authorizes an award of fees costs incurred defending claims made in bad faith. 
Slip Op. at 21.

The court expressed concern about allowing post-death litigation to qualify as the independent legal wrong 
sufficient to support the tort claim, as to do so might discourage legitimate challenges to a will. Slip Op. at 
23. In time, it will have to reconcile this conclusion with its rendition of wrongful conduct that might support 
a claim for interference with other economic relations—“common law torts and ‘violence or intimidation, 
defamation, injurious falsehood or other fraud, violation of criminal law, and the institution or threat of 
groundless civil suits or criminal prosecutions in bad faith.’” Id. at 7. It will no doubt get that chance in the 
future now that the tort of intentional interference with an inheritance is available to Maryland plaintiffs.
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Maryland High Court Recognizes 
an Independent Cause of Action for 
Breach of Fiduciary Duty
The opening line of the opinion succinctly stated the question presented: “Does Maryland recognize an 
independent cause of action for breach of fiduciary duty?” Plank v. Cherneski, (Misc. No. 3, Sept. Term 
2019) (July 14, 2020), Slip Op. at 1. That it might be difficult to answer the question was acknowledged 
in equally plain language: “[T]he muddled state of our jurisprudence has created inconsistent and 
irreconcilable conclusions by the Court of Special Appeals, federal courts, and state circuit courts.” Id. After 
wading through a score of state and federal opinions, the Court eventually answered the question in the 
affirmative, but hastened to add that “this does not mean that that every breach of fiduciary duty will sound 
in tort,” and the remedies available for such a breach “will depend on the specific law applicable to the 
specific fiduciary relationship at issue.” Id. at 2. 

Plank started as a run-of-the-mill shareholder derivative suit in which minority members of a limited liability 
company sued its president and CEO for breach of contract, breach of fiduciary duty, dissolution, and 
the appointment of a receiver. The trial court dismissed most counts at the end of the plaintiff’s case, 
but reserved on the breach of fiduciary duty claim, skeptical as to whether Maryland recognized such an 
action. Id. at 10. After the defense rested, the trial judge concluded that there was “insufficient evidence to 
show that there was a breach of fiduciary duty,” without squarely addressing the underlying legal question. 
Id. 

The Court of Special Appeals sought to tackle the issue head on, but after oral argument opted to certify 
the question to the Court of Appeals. The high court took the case to address, inter alia , whether minority 
members of an LLC may “bring a stand-alone cause of action for breach of fiduciary duty against the 
managing member of the LLC ….” Id. at 12. 

The court’s analysis of its prior cases revealed that it never expressly held that such cause of action did 
(or did not) exist in Maryland, but its opinions contained language that led others to conclude that it had. 
Its seminal case, Kann v. Kann, 344 Md. 689 (1977), concerned a dispute between a trust beneficiary and 
the trustee. The issue in Kann was whether the beneficiary could assert a common law claim for breach 
of fiduciary duty, with a right to trial by jury, and noneconomic and punitive damages. Slip Op. at 19-20. 
Finding that trust disputes are historically equitable in nature, the Kann court concluded that only equitable 
remedies were available to the beneficiary. It added that attorneys “do not have available for use in any 
and all cases a unisex action, triable to a jury” and that the court “would not ‘preside over the death of 
equity’ by adopting a universal tort for breach of fiduciary duty.” Slip Op. at 21 (citations omitted). 

Later opinions were similarly focused on remedies for breaches of specific fiduciary duties, rather than on 
the question of whether an independent cause of action existed. In one case, the court dropped a footnote 
to say that based on Kann, “Maryland does not recognize a separate tort action for breach of fiduciary 
duty.” Slip Op. at 25 (citations omitted). A footnote in another case said that the court assumed, without 
deciding, “that breach of fiduciary duties is a cognizable tort in Maryland.” Id. at 29 (citations omitted). 

https://mdcourts.gov/data/opinions/coa/2020/3a19m.pdf
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After analyzing inconsistent results from other courts interpreting Kann and its progeny, the court turned 
to secondary sources, including P. Sandler & J. Archibald, Pleading Causes of Action in Maryland (MSBA 
6th Ed. 2018), There, the authors concluded that “Kann may be said to hold merely that not every claim 
for breach of fiduciary duty is a viable action at law for which a jury trial may be prayed.” Id. at 578. The 
court observed that “[i]n attempting to reconcile our jurisprudence, Sandler postulates that the footnotes in 
question may be dicta.” Slip Op. at 39.

They were dicta, and the court expressly so stated in a section of the Plank opinion titled The Ripple 
Effect – How Two Small Footnotes Caused Big Confusion. Slip Op. at 41-42. The court found that its prior 
cases did, in fact, “demonstrate that we have recognized independent claims for breach of fiduciary duty in 
various contexts.” Id. at 30. Specifically, it had previously upheld fiduciary duty claims for damages against 
an insurance agent under agency principles, and against partners and corporate directors who breached 
other common law fiduciary duties. Kann, therefore, had been misinterpreted: “We hold that under Kann 
and our jurisprudence that followed, a breach of fiduciary duty may be actionable as an independent cause 
of action.” Slip Op. at 77-78. 

The court said that “[t]o establish a breach of fiduciary duty, a plaintiff must demonstrate: (1) the existence 
of a fiduciary relationship; (2) breach of the duty owed by the fiduciary to the beneficiary; and (3) harm to 
the beneficiary.” Id. If those elements are properly pleaded, the breach of fiduciary duty claim may proceed, 
but “[t]he remedy for the breach is dependent upon the type of fiduciary relationship, and the historical 
remedies provided by law for the specific type of fiduciary relationship and specific breach in question, and 
may arise under a statute, common law, or contract.” Id. If the duty is one over which equity had jurisdiction, 
the count will be heard in equity. If the duty arises from contract, contract remedies will be available, and so 
on. How this will be applied to an independent tort for intentional interference with an inheritance or gift, 
recently recognized in Barclay v. Castruccio (No. 30, Sept.Term 2019)(June 30, 2020), remains to be seen. 

In Plank, the court agreed with intermediate appellate court precedent that “managing members of an 
LLC owe common law fiduciary duties to the LLC and other members based on principles of agency.” 
Id. at 17. Although the complaint properly alleged the existence of the fiduciary relationship, breach, and 
damage, the court affirmed the trial court’s conclusion that plaintiffs’ claim in this instance failed for lack of 
proof. Id. at 56. The court thus did not have to reach the question of remedies, but otherwise did manage 
to “unmuddle” still turbid waters by expressly recognizing an independent cause of action for breach of 
fiduciary duty. Before filing such a claim, practitioners must still be guided by the court’s admonition in 
Kann : “Counsel are required to identify the particular fiduciary relationship involved, identify how it was 
breached, consider the remedies available, and select those remedies appropriate to the client’s problem. 
Whether the cause or causes of action selected carry the right to a jury trial will have to be determined by 
an historical analysis.” 344 Md. at 713.

https://www.msba.org/featured-products/pleading-causes-of-action/
https://www.msba.org/court-of-appeals-recognizes-tort-of-intentional-interference-with-inheritance-or-gift/
https://www.courts.state.md.us/data/opinions/coa/2020/30a19.pdf
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Rap Lyrics:  
When Art Ought Not Imitate Life
When he observed that “life imitates art more than art imitates life,” Oscar Wilde could not have 
anticipated how significant this observation might be 100 years later when courts would be 
determining the admissibility of rap lyrics at criminal trials. In Montague v. State (No. 2033, Sept. 
Term 2017, 12/23/19), the Maryland Court of Special Appeals concluded that lyrics composed by a 
defendant after the crime occurred — art allegedly imitating life — can be admissible when they 
mirror actual events. In reaching this conclusion, the court first had to distinguish several earlier 
cases in which lyrics written before the crime — life allegedly imitating art — were deemed to be 
unfairly prejudicial and, therefore, inadmissible. 

Montague was charged with the murder of a drug customer who paid with counterfeit currency. The 
victim arrived at the crime scene in a pickup truck, was shot and taken by ambulance from the scene, 
where .40 caliber casings were recovered. While awaiting trial, Montague entertained a friend with a 
rap composition, introduced against him in the State’s case: 

Y.S.K. / I always let it spray/ And, if a n---a’ ever play / You know he’s dead today /... There’s a .40 
when this bitch goin’ hit up shit/ … Like a pickup truck /But you ain’t getting picked up/ You getting 
picked up by the ambulance... 

Balancing the competing interests of Maryland Rules 5-402 (relevant evidence is admissible), 5-403 
(but not when its probative value is substantially outweighed by a danger of unfair prejudice), and 
5-404 (character evidence is not admissible to prove action in conformity with that character), the 
court found that Montague’s lyrics, composed after the murder, bore a strong connection to actual 
events and thus were were properly admitted by the trial court. Montague’s lyrics indicated that if he 
was “played,” lethal retribution would follow. They referenced a .40 caliber, and noted that the victim 
left by ambulance  
rather than in his pickup truck. The verses were relevant, the danger of unfair prejudice did not 
outweigh their probative value, and they were not simply evidence of character. Montague’s art 
arguably imitated his life. 

The court discussed opinions in several other cases involving rap lyrics. Most of those had 
concluded that lyrics written before the crime was committed were inadmissible character evidence. 
In Hannah v. State, 420 Md. 339 (2011), for example, the State used lyrics composed two years 
before a murder to impeach a defendant’s testimony that he knew nothing about firearms. The court 
found that these were inadmissible works of fiction rather than “autobiographical statements of 
historical fact,” or life only arguably imitating art.

These determinations obviously depend on more than the temporal relationship between 
composition and crime. While there should be nothing inherent in any genre that makes it more 
susceptible to evidentiary conundrum than others, the body of case law involving the use of rap 
lyrics as evidence is steadily growing. It will continue to inform the law in a digital age where art in all 
its forms can be created, instantly disseminated, and preserved for later use at trial.
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Facebook “Defriending” As Evidence 
(And How To Get It In)
The Court of Appeals of Maryland was once again called upon to address issues surrounding 
the authentication of social media for its admissibility at trial. Synthesizing pronouncements from 
several earlier efforts, the Court seems to have settled on a definitive standard: “for a trial court to 
admit social media evidence, there must be sufficient evidence for a reasonable juror to find that 
the social media evidence is authentic by a preponderance of the evidence.” State v. Sample (No, 
54, Sept. Term 2019 5/11/20), Slip Op. at 36. A trial judge’s analysis will necessarily remain context 
specific, but once the “reasonable juror” threshold is reached, the evidence will come in and the 
parties will be left only to argue the weight that the jury should place on it. It will rarely be easy, but 
as the Court’s more recent cases illustrate, it can be done. 

Hayes Sample was convicted of attempted armed robbery and related offenses arising from a 
botched liquor store robbery during. Claude Mayo, Sample’s alleged accomplice, was shot and 
killed by the store owner. Facebook records showed that a day after the crime, “claude.mayo.5” 
was unfriended by Facebook account holder “SoLo Haze,” who registered the account using the 
email address “mrsample2015@gmail.com.” The State offered the unfriending as evidence of 
a Sample’s consciousness of guilt, but first had to authenticate these accounts as belonging to 
Sample and Mayo. Only then would the unfriending be relevant to the crimes for which Sample was 
being tried. 

Without direct evidence of account ownership, the State had to rely on Maryland Rule 5-901(b)
(4), which provides that authentication of evidence as a condition precedent to admissibility can 
be provided by “[c]ircumstantial evidence such as … contents, substance … or other distinctive 
characteristics, that the offered evidence is what it is claimed to be.” The State had to do this 
separately for each Facebook account, and then establish a reasonable likelihood that the actual 
unfriending was accomplished by Sample. 

The State contended that there was sufficient circumstantial evidence to establish the that the 
SoLo Haze profile belonged to Sample: Haze is a homophone of Hayes, his first name; the email 
associated with the account was “mrsample2015” (a male whose last name was Sample); the 
“current city” listed on the account was Baltimore; the account referenced schools in the Baltimore 
area; and Sample listed as a potential trial witness another individual who appeared in the SoLo 
Haze account list of friends. 

Similarly, the account attributed to Mayo listed Baltimore as the holder’s current city and was 
connected to a Baltimore area school; someone with the same name as Mayo’s mother was listed 
as a Facebook friend; and post-death condolences were posted to the account page. 

Sample was left to argue that while there might have been sufficient circumstantial evidence to 
show account ownership, there was no extrinsic evidence that it was Sample who did the critical 
unfriending. The Court of Special Appeals agreed. The Court of Appeals determined that this was 
not necessary.
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The test for admissibility, the high court said, is whether the trial court can conclude that there is 
“proof from which a reasonable juror could find that the evidence is what the proponent claims.” 
Slip Op. at 32, quoting Sublet v. State, 442 Md. 632, 678 (2015). For the reasons referenced 
above, there was sufficient circumstantial evidence as to account ownership to permit the trial 
judge to admit the account information pursuant to Rule 5-901(b)(4). The purported unfriending, 
the Court further explained, was also supported by circumstantial evidence from which a 
reasonable juror could find that it was Sample’s doing: it occurred a day after the attempted 
robbery; Mayo’s account was the only one unfriended by SoLo Haze during the 17 day period 
for which account information was available at trial; cell phone records indicated that Sample 
called Mayo an hour before the crime; and when questioned, Sample denied knowing Mayo, 
an attempt to distance himself from the dead man consistent with the act of defriending. The 
substance and distinctive characteristics of this content reasonably pointed to Sample. 

Taking issue the Court of Special Appeals, the Court refused to require the State “to somehow 
conclusively disprove that someone other than Sample was responsible for the unfriending 
[as it] would establish too high a standard for authenticating social media evidence.” Slip 
Op. at 45-6. Filling in a gap left from earlier opinions, the Court declared for the first time a 
“preponderance of the evidence,” the standard for admissibility. The proponent of social media 
evidence thus must “prove only that there was sufficient evidence for a reasonable juror to 
find by a preponderance of the evidence, i.e., that it was more likely than not,” to be what it is 
claimed to be. Id. 

The ubiquity and revealing nature of social media and other electronically stored information 
enures its increasing evidentiary relevance in all manner of disputes. The Court of Appeals’ 
review of prior cases in this most recent opinion provides the roadmap for getting it admitted.
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Court of Appeals: There’s No Such 
Thing As A Free Lunch, Even For  
Food Trucks
In Pizza di Joey, LLC & Madame BBQ, LLC v. Mayor and City Council of Baltimore (No. 41, Sept. Term 
2019) (Aug. 17, 2020), the Maryland Court of Appeals engaged in a scholarly review of justiciability, 
standing, substantive due process, equal protection, and the void-for-vagueness doctrine. It also 
addressed the history of the modern day food truck and the origins of the adage, “there ain’t no 
such thing as a free lunch.” Fifty-six pages later, the court concluded that Baltimore City exceeded 
no constitutional limitations on commercial regulation when, for the protection of brick-and-mortar 
establishments and the neighborhoods they serve, it prohibited food trucks from parking within 300 
feet of competing restaurants. 

With a lineage dating back to the Old West “chuck wagon,” the food truck business experienced 
significant growth after the 2008 recession. As restaurant closures limited opportunities for aspiring 
chefs, the low cost of a food truck relative to the investment required to open and maintain a restaurant 
made street vending an attractive “first rung on these entrepreneurs’ climb up the ladder of economic 
success.” Id. at 6 (citation omitted). In Baltimore City alone, the number of food trucks increased nearly 
threefold from 2011 to 2017. Id. 

In response, the City enacted an ordinance “to promote ‘entrepreneurship and a vibrant business 
climate for food truck vendors and local restaurants.’” Id . at 6-7 (q uoting Council Bill 14-0305, Jan. 
13, 2014). The ordinance imposed licensing and other regulatory requirements on food trucks. It also 
imposed several parking restrictions on them. Id. at 8. 

One of these parking restrictions was challenged in Pizza di Joey: “A mobile vendor may not park a 
vendor truck within 300 feet of any retail business establishment that is primarily engaged in selling the 
same type of food product … as that offered by the mobile vendor.” Baltimore City Code Art. 15, § 17-33. 
Violations were subject to civil and criminal penalties, and license revocation. Id., § 17-41 through 44. No 
such sanctions had ever been sought by the City, however, which preferred to enforce the ordinance 
simply by asking an offending vendor to move, and then only if it received a complaint from a nearby 
restaurant. Slip Op. at 10. 

Pizza di Joey, which offered Italian cuisine, and Madame BBQ, which served barbeque and a range 
of sandwiches, soups and salads, owned food trucks licensed in Baltimore City. Their principals 
determined that there were few, if any, profitable locations in Baltimore that were more than 300 feet 
from a brick-and-mortar restaurant that sold the types of food offered by the trucks. Unable to operate 
in Baltimore without the risk of sanction, they filed a complaint for declaratory and injunctive relief, 
alleging that the protectionist provisions of the ordinance violated their substantive due process and 
equal protection rights guaranteed by Article 24 of the Maryland Declaration of Rights. 

The City, for its part, defended the ordinance as an appropriate exercise of its regulatory authority, 
but first argued that the plaintiffs lacked standing, and that case was not “ripe” for review because the 
plaintiffs had never been cited for violating the rule. Slip Op. at 23-4. 

https://www.mdcourts.gov/data/opinions/coa/2020/41a19.pdf
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The circuit court disagreed with all of the parties’ contentions except the City’s primary argument 
that the 300 foot rule did not deprive the food trucks of their substantive due process and equal 
protection rights. Id. at 20-2. The trial judge did, however, enjoin the City from enforcing the ordinance 
after determining sua sponte that it was unconstitutionally vague as written and, therefore, void for its 
failure to properly define key phrases such as “same type of food product.” Id. at 21. 

The Court of Special Appeals agreed with the circuit court on all of the issues except for its void 
for vagueness determination. It lifted the injunction, and the 300 foot rule was once again fully 
enforceable. Id. at 22. The City was sated. The food truck plaintiffs wanted another bite, and got it 
from the Court of Appeals.

The high court affirmed the judgment of the Court of Special Appeals, although it took a slightly 
different approach to its review of the constitutional claims than the lower courts had taken. After 
discussing and dismissing the City’s justiciability arguments, the court focused on the appropriate 
standard of review for the Article 24 claims. 

Of the three recognized standards for judicial review of due process and equal protection claims – 
strict scrutiny (applied when a statute creates a distinction based on a suspect classification such 
as race or gender), heightened rational basis (used when a statute places a burden on “important 
personal rights not yet held to merit strict scrutiny but deserving of more protection than a perfunctory 
review would accord”), and rational basis (applied when the statute neither discriminates on the 
basis of a suspect classification nor burdens a fundamental constitutional right) – the lower courts 
employed the heightened rational basis test. Id. at 29-34 (citations omitted). While it agreed that the 
ordinance would survive this test, the Court of Appeals held that the appropriate standard of review to 
be applied under the circumstances of this case was the rational basis test. Id. at 34. 

The rational basis test is the “least exacting and most deferential standard of constitutional review.” 
Id. at 31 (citations omitted). When applying the rational basis test, a reviewing court simply assesses 
whether the statute or ordinance is “rationally related to a legitimate government interest,” and 
must uphold it if there is “any reasonably conceivable state of facts that could provide a rational 
basis for the classification.” Id. (citations omitted). In the context of the 300 foot rule, “[a] statute that 
places some constraints on the time and place where a person can practice a trade, but does not 
entirely prevent the person from pursuing that trade (and does not discriminate based on geography 
or another suspect classification that suggests the proffered legitimate governmental interest is 
pretextual), is reviewed under the rational basis test.” Id. at 34. 

At trial, the City’s expert testified that brick-and-mortar restaurants help maintain the viability of its 
commercial districts. They are significant employers, occupy properties that generate property taxes, 
help to alleviate the contagion of commercial vacancies, energize the streetscape, and encourage 
visitors. Id. at 17. While he acknowledged that food trucks can make similar contributions, the expert 
testified that they do so on a much smaller scale, with no long-term commitment to the geographic 
area, and often at the expense of the restaurants that helped create the very atmosphere that drew 
food trucks to the area in the first place. Food trucks thus become “free riders” on the commercial 
vitality that brick-and-mortar investors bring to the City. Id. at 18. This uncontroverted testimony was 
accepted by the trial court and incorporated into its finding that the elimination of the threat posed by 
mobile vendors to restaurants provided a rational basis for the 300 foot rule. Id. at 39-40. 
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The Court of Appeals agreed that the City’s effort to balance the competing interests of restaurants 
and food trucks did not offend the state constitution. The Court also agreed with the truck owners that 
lawmakers could have left it to market competition to balance these interests, but observed that they 
were not constitutionally required to do so. Id. at 40. “They reasonably could have concluded that, 
just as a ‘free lunch’ often turns out not actually to be free, there would be a cost to the purported 
‘free lunch’ of unregulated competition that the Food Trucks offer here: mobile vendors would siphon 
business from brick-and-mortar restaurants and harm the economic vitality and, ultimately, the general 
welfare of the City…. While the Food Trucks claim this balancing of interests infringes on their rights 
to substantive due process and equal protection, we see it simply as democracy in action.” Id. at 40-1 
(footnote omitted).

The Court also took the opportunity to explain the source of the concept that “there ain’t no such 
thing as a free lunch” – a 19th century ploy used by saloons to get patrons to order more drinks by 
offering them free, heavily salted lunches. Id. at 40, n. 14. And for its readers who are interested in 
culinary history as well as its constitutional discourse, the Court revealed the origin of the “chuck 
wagon” – a military wagon repurposed into a mobile kitchen in 1866 by Charles Goodnight to serve 
cattle drivers on Western trails. Id. at 4. The lone dissenting judge on the Court of Appeals took no 
issue with these historical observations. She did, however, agree with the City that “the case is not 
justiciable because it is not ripe for review.” (Raker, J. dissenting, p.1).
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Court Splits On Application Of  
“Plain-feel” Doctrine To Cell Phone
The Maryland Court of Appeals debated the contours of the plain feel exception to Fourth 
Amendment warrant requirement, splitting 4-2 (with one judge concurring only in the result) to 
hold that a warrantless seizure of a cell phone during a protective frisk of a murder suspect was 
unconstitutional. State v. Zadeh, No. 25 Sept. Term 2019, 2020 Md. LEXIS 173 (Apr. 3, 2020). The 
information gleaned from the phone pursuant to a warrant obtained after the seizure, therefore, was 
the fruit of an unlawful search and should have been suppressed at trial. 

Zadeh was driving a car registered to his lover, whose husband was murdered the day before. The 
police stopped the car to execute a warrant which authorized them to search only the car and to 
seize, inter alia, any “electronic equipment which stores data.” Zadeh was not named in the warrant, 
and the police did not yet have probable cause to arrest him. Zadeh and the victim’s wife, however, 
were suspects because they were having an affair about which they both lied; spoke often on the 
phone and did so 4 hours before the murder; gave contradictory accounts of what they talked 
about that morning; and Zadeh had earlier refused to show a detective his phone. 

When Zadeh was stopped and removed from the car, the detective conducted what for purposes 
of the analysis was assumed to be a valid frisk for officer safety. During the pat-down the officer felt 
what he immediately knew was a cell phone. The phone was removed from Zadeh’s pocket and 
held pending application for a warrant to search its contents. The question before the Court was 
whether the phone, which was particularly described in a warrant to search a car, could be seized 
from the person of the defendant, who was driving the car. 

Because the warrant did not authorize a search of Zadeh’s person, the State needed an exception 
to the warrant requirement to support the seizure of the phone, and plain-feel was the only one 
available to it. The majority confirmed that “[t]he plain-feel doctrine allows an officer, during the 
course of a lawful frisk, to seize weapons and nonthreatening contraband, if the incriminating 
character is immediately apparent.” Slip Op. at 28-9. The incriminating character of an object is 
immediately apparent only if upon feeling it, the officer has probable cause to believe that the 
item is contraband or evidence of a crime. Id. at 30. Mere knowledge that the suspects spoke by 
telephone 4 hours before the murder, “does not rise to the level of a particular fact linking the 
phone to the murder,” and could not, therefore, establish probable cause for its warrantless seizure.

The majority was in dialogue with the dissent throughout its opinion. It first had to distinguish Moats 
v. State, 455 Md. 682, 168 A.3d 952 (2017), in which a warrantless seizure of a cell phone was 
deemed lawful because it was seized pursuant to a lawful arrest. The plain-feel exception never 
came into play. The dissent read Moats differently, arguing that it stood for a broader proposition 
that people who commit crimes often document it in some form on their cell phone. That “fact”, 
coupled with others linking Zadeh to the crime, permitted the seizure. The majority dismissed this 
argument in a footnote, implicitly suggesting that if there was probable cause to seize the phone at 
the time of the stop and frisk, the police should have sought a warrant for it beforehand. 
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More troublesome for the majority was the dissenters’ reliance on McCracken v. State, 429 Md. 
507, 56 A.3d 242 (2012), which did permit the seizure and use of a vehicle key fob found during 
a warrantless frisk of a suspected “hack”. The hack’s passenger claimed that the hack pulled a 
gun on her during their ride. The officer felt the fob in the suspect’s pocket and upon retrieving it, 
pressed the alarm button to locate the car. When peering into the car, the police saw a handgun. 
On these facts, the Court concluded, the police were investigating the crime of “hacking,” so the 
potential criminality of the key fob to a crime that required a car was immediately apparent to the 
officer upon feeling it.

Zadeh’s cell phone, in contrast, bore no such obvious or incriminating connection to the murder 
because “there is nothing inherently or even remotely criminal about a cell phone.” Slip Op. at 34. 
Unlike the officers in McCracken , the detective in Zadeh had not amassed sufficient evidence 
such that it was immediately apparent that the cell phone was evidence of the crime under 
investigation. 

Nothing in either Zadeh opinion suggests that the members of the Court were influenced by 
the peculiar nature of the modern day cell phone for Fourth Amendment analysis. The Supreme 
Court, however, has observed that a cell phone not only holds what had heretofore been stored 
in one’s house, “it also contains a broad array of private information never found in a home in 
any form.” Riley v. California, 573 U.S. 373, 397 (2014). The Court of Appeals touched upon this 
concern Moats and a companion case, Stevenson v. State, 455 Md. 709, 168 A.3d 967 (2017). 
Given the wealth of information they contain, cell phones will remain objects enthusiastically 
sought by criminal investigators. And they will continue to be the subject of future court opinions.
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Tackling Suspect after Traffic 
Stop Results in Illegal Arrest and 
Suppression of Evidence
On a day when the nation was convulsing in the aftermath of the death of George Floyd, the Minnesota 
man who died during an arrest for a minor criminal offense, the Maryland Court of Special Appeals 
condemned a police officer’s physical take-down of a Pocomoke City man suspected of a minor traffic 
violation. Williams v. State, No. 858, Sept. Term 2019 (May 29, 2020). While the timing of the unreported 
ruling is obviously coincidental, it serves as a reminder that the limits on the State’s use of force during 
a routine arrest have been, and will continue to be, an issue for law enforcement, the communities they 
serve, and ultimately, the courts. 

Williams was stopped after a police sergeant saw him driving while talking on a cell phone, a non-
incarcerable traffic offense. Williams quickly exited his vehicle with his back to the officer, clutching 
something in his hands. The officer immediately grabbed Williams from behind and wrestled him to the 
ground. During the scuffle, Williams was pepper-sprayed and eventually handcuffed, but not before 
he tossed two small baggies of marijuana under the car. Taken together, the marijanua in those bags, 
and a third one later found in Williams’ pocket, totaled less than 10 grams. It was not, therefore, a crime 
to possess it. A subsequent on-scene search of the vehicle, however, did result in the recovery of a 
criminal amount of marijuana, a scale, and baggies for packaging. Williams was charged and convicted 
of possession with intent to distribute marijuana, possession of marijuana, resisting arrest, and driving 
on a suspended license. 

Before trial, Williams sought suppression of the contraband, arguing primarily that the unjustified use 
of force transformed a routine traffic stop into a warrantless arrest without probable cause, making the 
evidence found in the car the tainted fruits of an illegal arrest. The circuit court disagreed; the Court of 
Special Appeals did not. 

The State first sought to justify the take-down as a reasonable effort to engage in a Terry frisk for 
officer safety, a limited exception to the Fourth Amendment warrant requirement that permits an officer 
to conduct a pat-down for weapons if there is “a reasonable articulable suspicion” that the suspect 
is “armed and dangerous.” Id. at 12–13 (quoting Norman v. State, 452 Md. 373, 387 (2017). The Court 
rejected this argument, noting that although the officer testified that Williams got out of the car quickly 
with his back turned and something in his hands, the officer never explained to the trial court why he 
thought this might indicate that Williams was engaged in criminal activity or posed a threat to officer 
safety. Slip Op. at 14–16. The Terry exception, therefore, was unavailable on these facts. 

The State’s second argument—that the arrest gave rise to the possibility that that car would be towed 
and later inventoried so that the discovery of the contraband was inevitable—was also rejected as it 
was necessarily predicated on a lawful arrest. For a warrantless arrest to be lawful, the appeals court 
explained, the officer must have sufficient knowledge or reasonably trustworthy information to justify a 
belief that the suspect had committed or was committing a crime. Id. at 18. All that the officer had here 
was a traffic stop and a suspect’s quick exit with his back turned while clutching an unknown object. “On 
that record, no objectively reasonable police officer would have had cause to believe that Mr. Williams 
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had committed or was committing a crime.” Id. at 18–19. As the arrest was unlawful, everything 
that followed, including the discovery of the contraband or its theoretically “inevitable” discovery 
during an inventory of the vehicle was, or would have been, unlawful. The evidence seized as a 
consequence of the unlawful arrest should have been suppressed at trial, requiring reversal of the 
drug-related offenses. 

As the crime of resisting arrest also requires proof that the attempted arrest was itself lawful, 
Williams’ conviction for that offense was also reversed. His conviction for driving on a suspended 
license was affirmed without discussion, presumably because the traffic stop itself was lawful, and 
the discovery of the suspended license was indeed inevitable. 

The Court addressed a number of other issues in its opinion, including when the discovery of a non-
criminal amount of marijuana on a suspect’s person might justify the search of a car, and a peculiar 
issue regarding jury selection that the Court permitted, but deemed “risky and ill-advised.” Id. at 
24. The Court did not, however, address or even attempt to characterize the immediate and violent 
nature of this police-civilian encounter, except to say that it constituted an arrest. In that sense, 
the Court might have missed an opportunity to contribute to the ongoing national dialogue that 
predates the 2018 events it had under review.
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Court Splits On Standard For Excessive 
Use Of Force By Police
While the nation was experiencing widespread protests against police violence, the Maryland Court of 
Appeals was reinstating a jury verdict against a Baltimore City police officer for his excessive use of force 
during a traffic stop. In Estate of Jeffrey Blair v. Austin (No. 35, September Term 2019, 6/2/20), a sharply 
divided Court reversed a split decision of the Court of Special Appeals, which held that the plaintiff’s case 
should never have gone to the jury. Four members of the Court of Appeals, in two separate opinions, 
concluded that the intermediate appellate court erred in substituting its judgment for that of the jury. Three 
dissenters objected to what it characterized as dangerous “Monday morning quarterbacking” of decisions 
made by law enforcement officers in the field. Their opinions exposed a deep divide on the Court, 
paralleling a rift evident in ongoing public discourse regarding police use of force. 

All five appellate opinions agreed that the U.S Supreme Court requires that to prevail in an excessive 
force case, “the plaintiff must prove that the law enforcement officer acted in an objectively unreasonable 
manner in his or her use of force,” and that the the officer’s actions must be judged by the fact-intensive 
“reasonableness” standards of the Fourth Amendment. Slip Op. 16-17. They differed, however, on what the 
Supreme Court and others have said about how and by whom this determination is to be made, Officer 
Austin saw Jeffrey Blair run several red lights as Blair drove slowly on the wrong side of the road. After 
Austin activated his lights and siren, Blair stopped under a surveillance camera that captured much of what 
happened next. Blair leaned toward his passenger seat before exiting the vehicle to walk slowly towards 
Austin. When Blair increased his pace rather than heed Austin’s command to return to his car, the officer 
unholstered his weapon. When Blair reached into his pocket, Austin fired four times with effect. Blair later 
died from other causes, and his family filed a civil action alleging, inter alia, that Austin used excessive 
force during the traffic stop. 

At trial, the jury saw the video and heard from Austin. Each side called an expert to testify as to whether 
Austin’s use of deadly force was objectively unreasonable on these facts. Blair’s expert concluded that 
Austin acted unreasonably; Austin’s witness took a contrary view. The trial judge denied Austin’s motion for 
judgment and sent the case to the jury, which found for the plaintiff. 

The Court of Special Appeals looked to Scott v. Harris, 550 U.S. 372 (2007), which it read as standing for 
the proposition that when reviewing excessive force claims where video evidence was available, a court 
“should view the facts in the light portrayed by the video.” Slip Op. at 8-9. Two of the three intermediate 
appellate court judges concluded that everything necessary to decide the case was in the video and, 
in their view, the video failed to establish that the actions taken by Austin were “so deficient that no 
reasonable officer under the same circumstances would have done the same thing.” Id. As there was 
nothing for the jury to decide, judgment should have been entered in favor of the officer. 

Adopting the reasoning of the Court of Special Appeals dissent, the Court of Appeals framed the issue 
differently, noting that “[a] video can show what happened, but it cannot tell a jury how a reasonable 
officer would have responded in the circumstances.” Id. at 9 (quoting Berger, J. dissenting). The Court of 
Appeals found that “a reasonable jury could have concluded that Officer Austin acted as an objectively 
reasonable officer would have, or not, based on the presented evidence, and an appellate court cannot 
justifiably invade the jury’s province merely because the case is close.” Id. at 13. As in any tort case, if there 
is evidence on which reasonable jurors might differ, the question of fact should go to the jury. 
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The dissent did not see this as an ordinary tort case. A proper inquiry, according to the dissent, begins 
by recognizing that “the term reasonableness is used in different ways in different contexts; and in this 
one - the use of deadly force by the police in dangerous situation - the Supreme Court has allowed more 
latitude that might be customary in a simple tort case.…” Getty, J. dissenting Slip Op. at 1 (quoting Roy v. City 
of Lewiston, 42 F.3d 691, 696 (1sr Cir. 1994)). In such cases, “the Supreme Court intends to surround the 
police who make these on-the-spot-choices in dangerous situations with a fairly wide zone of protection …
[and] in close cases, a jury does not automatically get to second-guess these life and death decisions, even 
though the plaintiff has an expert and a plausible claim that the situation could better have been handled 
differently.” Id. at 9 (citation omitted). 

Under their reading of the case law, the Fourth Amendment analysis requires asking simply whether “the 
officer [using deadly force] has probable cause to believe that the suspect poses a significant threat of 
death or serious physical injury to the officer or others.” Id. at 7 (quoting Tennessee v. Garner, 471 U.S. 1, 
3 (1985)). The officer need not be absolutely certain or even correct in this belief, so it is incumbent on 
the plaintiff to produce evidence “showing that the officer’s split-second decision was ‘so deficient that 
no reasonable officer could have made the same choice.’” Id. at 25 (citations omitted). The mere fact that 
Blair decided to charge directly at Austin was enough for Austin to reasonably conclude that he was facing 
a serious threat to his safety. Id. at 15-16. As the evidence failed to demonstrate that Austin’s conduct fell 
outside the permissible range of objective reasonableness, the dissenters concluded, the issue was one of 
law, and the trial judge should not have let it go to the jury. 

In reaching their respective conclusions, the authors of each opinion relied on vastly different 
interpretations of federal excessive force cases and their impact on the traditional role of juries in civil 
cases. The opinions evinced a significant divide on the degree of deference to be accorded split-second 
decisions of law enforcement officers as to perceived threats encountered when performing their duties. 
This divide makes clear the need for additional guidance from all branches of government as national 
debate on police use of force continues to unfold in real time.
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Lawyers Suspended for Racist,  
Sexist, Xenophobic, and Homophobic 
Email Content
The Maryland Court of Appeals disciplined two attorneys for including racist, misogynistic, xenophobic, and 
homophobic remarks in their workday emails. Attorney Grievance Commission v. Markey (Misc. Docket AG 
No. 5, Sept. Term 2019) (June 26, 2020). The court accepted the hearing judge’s finding that the remarks, 
while never intended to be seen by anyone outside the lawyers’ private circle, violated Maryland Lawyers’ 
Rules of Professional Conduct (MLRPC) 8.4(d) (conduct prejudicial to the administration of justice) and 8.4(e) 
(bias or prejudice). All that was left for the court was to fashion a sanction “that makes clear to every Maryland 
lawyer and the public that such conduct is unacceptable.” Slip Op. at 41. To send that message, a unanimous 
court indefinitely suspended both from the practice of law. 

James Markey and Charles Hancock were employed by the U.S. Department of Veterans Affairs as an 
administrative law judge and attorney-advisor, respectively. In 10 exchanges written over seven years, 
they used their official email accounts to participate in what they called “the Forum of Hate.” The forum 
was secretly used to vilify and mock colleagues with veiled references to race, gender, sexual orientation, 
nationality, and weight. 

MLRPC 8.4(d) provides that it is misconduct “to engage in conduct that is prejudicial to the administration of 
justice.” When the conduct is related to the practice of law, the rule is violated if it would negatively impact 
the perception of the legal profession in the eyes of a reasonable member of the public. Slip Op. at 16. Here, 
the remarks were made about colleagues, were written during work hours, and were done on employer-
provided email accounts. Even though the comments did not specifically pertain to legal work, the court wrote 
that on these facts, “it would be difficult, if not impossible, to conclude that the conduct was not related to 
the practice of law.” Id. at 21. Given the nature of the comments, the court readily concluded that they would 
negatively impact public perception of the profession: “A reasonable member of the public would not expect 
[government lawyers] to conduct themselves in such an unprofessional manner in the workplace.” Id. It was, 
therefore, professional misconduct in violation of MLRPC 8.4(d). 

As the court found that these statements related to the practice of law, it did not have to decide whether they 
would be sanctionable had they been “purely private.” The Court noted, however, that in this context, “private” 
simply means unrelated to the practice of law, rather than conduct that was not intended to become publicly 
known. Private conduct can be prejudicial to the administration of justice if it is “criminal or so egregious as to 
make the harm, or potential harm, flowing from it patent.” Id. at 16 (citations omitted). Whether comments such 
as those cited in this case would meet this standard if not related to the practice of law remains unclear. 

Markey and Hancock were also found to have violated MLRPC 8.4(e), which provides that it is misconduct to 
“knowingly manifest by words or conduct when acting in a professional capacity bias or prejudice based upon 
race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status….” For essentially 
the same reasons that it found multiple violations of Rule 8.4(d), the court readily found that the attorneys 
violated nearly all of the proscriptions of Rule 8.4(e): the “statements demonstrating bias and prejudice speak 
for themselves and constitute abhorrent conduct without the need for any evidence that Markey and/or 
Hancock discriminated against a particular veteran in a case before the [VA].” Slip Op. at 33.

https://mdcourts.gov/data/opinions/coa/2020/5a19ag.pdf
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Sounding a warning to the Bar, the court quoted Comment 4 to MLRPC 8.4: misconduct described in 
section (e) “manifests a lack of character required of the legal profession.” The court’s commitment to this 
principle is evident from its discussion of the sanction for the pattern presented in this case. Noting that 
it was “essentially writing on a blank slate, and what we decide in this attorney disciplinary proceeding 
will become precedent for the sanctions imposed for similar misconduct in the future,” the court left itself 
room to sanction similar but less persistent or egregious misconduct in the future. Stopping short of 
disbarment, the court also kept its most powerful weapon in reserve. In either case, the court said what 
one would hope would already be obvious—expressions of bias and hate by members of the Maryland 
Bar will not be tolerated.
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Non-English Speaking DUI Suspects 
Must Be Advised of Rights in Manner 
That Reasonably Conveys Options
Maryland’s “implied consent statute” conditions the issuance of a drivers’ license on the licensee’s 
consent to submit to a blood alcohol concentration (BAC) test if suspected of driving under the influence 
of alcohol. Md. Trans. Code Ann. §16-205.1(a)(2). Before the results of the test can be used at trial, 
however, the State must prove that the suspect was advised of the right to refuse to take the test, 
the sanctions for a refusal, and the consequences of taking a test that reveals a high BAC level. Id., 
16-205.1(b)(2). The Maryland Court of Appeals has now determined that when advising a non-English 
speaking suspect of these rights (commonly referred to as “ “DR-15” ” rights), “officers must use methods 
that reasonably convey the warnings and rights in the implied consent statute.” Portillo Funes v. State 
(No. 65, Sept. Term 2019) (June 30, 2020). Slip Op. at 18; 23. An oral recitation of those rights in English 
to someone lacking proficiency in English, the court held, is not sufficient. Id. at 33. 

Portillo was found asleep in the driver’s seat of a car stopped on the side of a road with his foot on 
the brake, the engine running, and the transmission in drive. There was an open beer in the console 
and other indicia of alcohol use. After Portillo was removed from the car, it became apparent to the 
investigating officer that English was not Portillo’s first language and that his English comprehension was 
limited. 

Unwilling to wait for an interpreter, the officer gave instructions for standardized field sobriety tests to 
Portillo in English. Portillo performed poorly on the tests and was arrested and taken to the station where 
he was read the DR-15 rights in English. Even though there was a Spanish version of the rights on the 
reverse side of the English form, Portillo was not invited to flip the page before being asked to sign, 
verifying that he understood and consented to the BAC test. When the results indicated a BAC over the 
legal limit, Portillo was charged and ultimately convicted of driving under the influence. 

Portillo unsuccessfully sought to have both the BAC test and the results of the field sobriety tests 
suppressed at trial. As to the BAC test, he argued that because he did not understand English, he was 
not advised of his rights as required by TR §16-205.1(b)(2). Because the instructions for the field sobriety 
tests were given in a language he did not understand, he argued, the results were unreliable and their 
use violated his right to equal protection of the law. The Court of Appeals agreed only with the first 
argument. 

The court had previously determined that “for a breath test to be admissible, police officers must strictly 
adhere to the procedural requirements of the implied consent and advice of rights statute.” Slip Op. 
at 17. The purpose of the advice requirement, the court has said, is to ensure that “the driver is fully 
advised and not impermissibly compelled to take a breath test.” Id. at 19, “The State must not mislead 
the defendant or construct road blocks, thus unduly burdening that decision-making.” Id. at 18 (citations 
omitted). The court concluded with the observation that “[w]e can think of few ‘road blocks’ more 
detrimental to comprehension than a language barrier.” Id. 

https://mva.maryland.gov/Documents/DR-015-Advice-of-Rights-English.pdf
https://www.courts.state.md.us/data/opinions/coa/2020/65a19.pdf
https://www.courts.state.md.us/data/opinions/coa/2020/65a19.pdf
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Acknowledging that it had not previously written on what was required in the event of a communication 
problem independent of intoxication, the court analyzed cases from several other states before 
adopting an objective reasonableness standard: “the State has the burden of proof of showing, by a 
preponderance of the evidence, that the methods used would reasonably convey the implied consent 
warnings.” Id. at 24 (citations omitted). Whether the warnings were properly administered “must not 
depend on the perception of the accused driver,” but on the circumstances presented at the time of the 
arrest. Id. (citations omitted). It is, however, “a low hurdle, and is satisfied as long as the steps taken by 
the officer are reasonable….” Id. at 28. 

The court offered guidance for the future by suggesting what the arresting officer might have done 
differently in this case, such as waiting for the interpreter, employing a telephonic language line service 
provided by the county, or playing an audio version of the advice available online from the Motor Vehicle 
Administration in Spanish. Noting that the MVA makes the driver’s manual and written tests available in 
seven languages, the court suggested that the MVA should also consider doing the same for the DR-15 
rights. Id. at 24-5. 

The court went on to analyze and then reject Portillo’s argument that the standardized field sobriety 
test results should have been excluded because Portillo did not understand the instructions. Although 
it agreed that adequate performance on the tests “requires a basic understanding of the tests… [a]s an 
evidentiary matter, however, unlike a breath test, field sobriety tests are not ‘protected’ by advice of 
rights requirements.” Id. at 36. Unburdened by a strict statutory predicate to admissibility, the trial court’s 
ruling on the instructions was simply a garden variety evidentiary ruling, not to be disturbed absent an 
abuse of discretion. 

Finally, the Court agreed, perhaps only for the sake of argument, that discrimination based on language 
proficiency “may violate” the equal protection clause of the Fourteenth Amendment. Id. at 38. Without 
suggesting a remedy, the court refused to apply the exclusionary rule to such a violation, and concluded 
that the field sobriety test results would be admissible against Portillo, if he is retried. Id. at 39.
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Sexual Assault Requires Lighter 
Sentence than Lesser Included 
Common Law Battery
The Maryland Court of Appeals declined an opportunity to correct an anomaly in Maryland law that 
requires a shorter maximum sentence for certain sexual assaults than for identical conduct that lacks 
a sexual component. In State v. Lancaster, 332 Md. 385 (1993), the court previously held that when a 
second degree assault conviction (which carries a sentence of up to 10 years) is constitutionally required 
to be merged into a fourth-degree sexual offense conviction (which carries a maximum sentence of one 
year), the statutory penalty provisions must also be merged. As Maryland law allows sentencing only for 
the offense that requires proof of the additional element (here, sexual touching), a one-year sentence is 
the maximum that can be imposed on a defendant whose lesser included assault conviction is merged 
into a fourth-degree sex offense. Id. at 392. In State v. Frazier (No. 45, September Term 2019) (July 14, 
2020), the court unequivocally reaffirmed Lancaster and left it to the Legislature, prosecutors, and trial 
judges to deal with the paradox. 

Frazier was accused of assaulting a woman with whom he was in a relationship. Angered that she had 
received a text from another man, Frazier allegedly pulled her hair, slapped her, choked her, and locked 
her in a room where he forced her to perform oral sex. Later that night, Frazier again allegedly slapped 
the victim and pulled her hair before raping her. Frazier was charged with rape, false imprisonment, 
second-degree sexual offense, fourth-degree sexual offense, and second-degree assault. A jury convicted 
Frazier only of the assault and the fourth-degree sex offense. Viewing the assault (slapping and choking) 
as separate from forcing his victim to perform a sexual act, the trial judge sentenced Frazier to 10 years on 
the assault, and to one year in jail for the sex offense. Id., Slip Op. at 1-2; 6-7. 

The Court of Special Appeals vacated the sentence, agreeing with Frazier that under Lancaster , 
the offenses and penalties merged so the maximum allowable sentence was one year.  Id. at 9. In a 
concurring opinion, Chief Judge Fader urged the Court of Appeals to revisit  Lancaster because “‘by 
adding a sexual component to his assault of the victim, [Frazier] reduced 10-fold the maximum penalty 
for that assault[]’ and that is [not] the result the General Assembly could have intended…..”  Id. (citations 
omitted). A unanimous Court of Appeals disagreed. 

The court first discussed merger, “the common law principle that derives from the protections afforded 
by the Double Jeopardy Clause” of the Fifth Amendment.  Id. at 11. As it pertained to Frazier, the Double 
Jeopardy Clause protects an accused from multiple punishments for the same offense.  Id. (citations 
omitted). Thus, merger of offenses is required and only one sentence may be imposed “when: (1) the 
convictions are based on the same act or acts, and (2) under the required evidence test, the two offenses 
are deemed to be the same, or one offense is deemed to be the lesser included offense of the other.”  Id. 
(citations omitted). 

The court found that the second requirement for merger was readily established. Common law battery–
the second-degree assault charge at issue in Frazier – is an offensive or harmful contact with another 
person.  Id. at 15. A fourth-degree sexual assault requires precisely these elements, plus an additional 
requirement that the contact be “sexual,” i .e., that the contact be with an intimate area of the victim or 
actor. Id. As a result, “the fourth-degree sexual offense must merge with second-degree assault under 

https://docs.google.com/document/d/1mSALLVQom1_0_4vK7drkREXnYkr3tvUs9E6gm9mBDa8/edit
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Maryland merger law because the elements of second-degree assault are identical to those required for 
fourth-degree sexual offense, with the exception of one element—that the assaultive conduct be sexual in 
nature.”  Id. at 17. 

As to whether the respective convictions were based on “the same act or acts,” both appellate courts 
expressed concern about the factual ambiguity of the jury’s verdict. They concluded that the record 
reflected two types of assaultive behavior: (i) choking and slapping, and (ii) forcible sex. The disbelieved 
the occurrence of the neck grabbing and slapping or could have believed that both the rape and forced 
fellatio were the assaultive conduct. The factual basis for the jury’s verdict is not readily apparent from the 
record before us and therefore creates an unreasonable ambiguity.”  Id. at 13 (citation omitted). Settled law, 
both courts determined, requires that “in situations where there is factual ambiguity regarding whether the 
convictions arose out of the same act or transaction, ‘that ambiguity is resolved in favor of the defendant.’”  
Id. at 12 (quoting Nicholas v. State, 426 Md. 385, 400 (2012). Frazier’s assault, therefore, merged into the 
fourth-degree sex offense. 

The court was left to decide whether it would reconsider its Lancaster holding that when these offenses 
are merged, the penalties must also merge so that a sentence may be imposed only for the offense having 
the additional element (even where, as here, it carries a lesser sanction). The court acknowledged that the 
U.S. Supreme Court has never so held, that other jurisdictions have taken a different approach, and that 
the Double Jeopardy Clause “does no more than prevent the sentencing court from prescribing greater 
punishment than the legislature intended.” Slip Op. at 11 (quoting Missouri v. Hunter, 459 U.S. 359, 366 
(1983)). The court went on to say that the Maryland Legislature could have provided a harsher punishment 
than the one year it allowed for a fourth-degree sex offense, but it chose not to. Slip Op. at 20. 

The court found that the Legislature apparently wanted some sexual batteries to be punished less severely 
than simple assaults. It observed that the Legislature amended parts of the fourth-degree sexual offense 
statute after Lancaster, but elected not to address the penalty provisions. “[I]f the General Assembly 
thought that a greater punishment for fourth degree sexual offense was appropriate, it would have 
increased the penalty or allowed for duplicitous punishment.” Id. at 22. “This, however, is an issue that must 
be addressed by the General Assembly.” Id. at 26. 

The court offered some advice to prosecutors and trial judges as to how they might avoid the “unintended 
consequences” of Lancaster in the absence of a legislative fix.  Id. at 25. Had the State charged Frazier 
only with assault and not a fourth-degree sexual offense, for example, a 10-year sentence for the assault 
would have been available to the sentencing judge. Likewise, had the jury instructions specified “that 
separate acts must form the basis for each conviction, [with] an explanation of which acts satisfied the 
elements for each crime,” there would have been no ambiguity in the verdict and merger would not have 
been required.  Id. The Court thus concluded, “[w]e see no reason to overturn precedent, particularly 
where the problem … may have been avoided. ” Id. at 26. The states’ prosecutors, its trial courts, and the 
Legislature have been duly warned.
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Daubert, Frye-Reed, and Racial Justice
The legal community understandably took notice when, by a 4-3 margin, the Maryland Court of Appeals 
jettisoned the Frye-Reed standard for the admissibility of expert testimony based on novel scientific 
principles, and adopted the standard first announced in Daubert v. Merrell Dow Pharmaceuticals, Inc. 
, 509 U.S. 579 (1993). Rochkind v. Stevenson (No. 47, Sept. Term 2019)(8/28/20). As the decision was 
published during a period of intense national discourse on racial justice, it would also be understandable 
if one happened to notice that all three of the dissenting judges in Rochkind were black, while all four who 
voted with the majority were not. While this lineup may be wholly coincidental, it is clear that race was an 
issue for the dissent, which argued that the “adoption of the Daubert standard should not be done without 
information about the impact that adopting Daubert would have on African American people, people of 
color, and people of various socioeconomic status in Maryland.” Rochkind, Watts, J. dissenting (“Dissent”), 
Slip Op. at 17. Further clouding the optics, Rochkind involved allegations of lead paint exposure, a burden 
that disproportionately affects children of color. CDC Childhood Lead Poisoning Prevention, At Risk 
Populations. For the Majority, however, this was simply a matter of law: science and industry had passed 
Frye by. 

In its simplest form, Frye-Reed required that expert testimony based on new or novel scientific principles 
was admissible only if those principles were “generally accepted in the relevant scientific community.” 
Rochkind, Slip Op. at 11, citing Reed v. State, 283 Md. 374 (1978); Frye v. U.S., 293 F. 1013 (D.C. Cir. 1923). 
Seventy years after Frye, the U.S. Supreme Court determined that Frye had been superseded by the 
Federal Rules of Evidence, which required that, to be admissible, scientific evidence must be “not only 
relevant, but reliable.” Daubert, 509 U.S. at 589. Reliability, in turn, was determined by reference to a non-
exclusive list of factors that included not only the “general acceptance in the relevant scientific community” 
standard of Frye, but also whether the theory or technique had been tested, peer reviewed, had a known 
or potential rate of error, or was subject to scientific standards and controls. Id. at 593–94. Additional 
factors have been added to this list over the years. Rochkind, Slip Op. at 36. 

“The Daubert analysis, according to the Supreme Court, was more flexible than the ‘uncompromising [Frye] 
‘general acceptance test’ ’ and gave trial courts greater discretion to admit scientific expert testimony that 
is relevant and founded on sound principles, even though novel or controversial.” Rochkind, Slip Op. at 12, 
quoting Daubert, 509 U.S. at 596. The Rochkind majority noted that the Court had been “drifting” toward 
Daubert  for nearly 20 years, and the time had come for Maryland to join the “supermajority of jurisdictions” 
that had already adopted it. Id. at 13-14. 

The Dissent, however, did not believe that the issue was properly before the Court or that there was any 
reason to depart from well-established precedent. Dissent at 1; 13. The Dissent was also alarmed by several 
studies suggesting that Daubert  “disproportionately and negatively affects claimants of color.” Id. at 17, 
quoting Andrew W. Jurs and Scott DeVito, A Tale of Two Dauberts: Discriminatory Effects of Scientific 
Reliability Screening, 79 Ohio St. L.J. 1107, 1144 (2018). Under these circumstances, the Dissent argued, any 
change in existing law should occur only after this issue is properly vetted through the Court’s rule-making 
process. Dissent at 18. 

Professors Jurs and DeVito built their inquiry around the proposition that the Daubert standard is perceived 
by practitioners as a more stringent barrier to the admissibility of scientific evidence than is Frye, which 
inures to the benefit of civil defendants (by keeping evidence out) and is inimical to the interests of plaintiffs 

https://public.fastcase.com/waZtJvSA54UAurM2rmIZzxxU6kyjbG1nEHmJccZkNOO4JHoTgAHDGPGFu9b4ZafX45rxHs4WcwsmfsU28pVzFw%3d%3d
https://public.fastcase.com/Wl%2B2t%2BeVuI35%2FN70vAMFZlTSiWRrAyrErGtwv%2Bq20w%2BIpQQH%2FiJDrdFObady5f3Y3ynIbRDvl3M07sJHsTEagw%3D%3D
https://www.cdc.gov/nceh/lead/prevention/populations.htm
https://www.cdc.gov/nceh/lead/prevention/populations.htm
https://public.fastcase.com/Wl%2B2t%2BeVuI35%2FN70vAMFZkEqdyJ1uM4RUR4miHgr3QHlggTMf5CbyJp%2BAyllJiFkANlWQYW8ghbUDy69IVXcFw%3D%3D
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(who face higher and more expensive evidentiary hurdles). Jurs & DeVito at 1124–25. The authors 
then analyzed the filing patterns of litigants in state and federal courts before and after a particular 
jurisdiction adopted Daubert. In general, they found that in states that continued to use Frye after 
the federal courts adopted Daubert, plaintiffs filed far fewer cases in federal court, and filed far more 
in state court. I d. They further found that when those same states later adopted Daubert, federal 
filing rates as a whole rebounded in a near perfect (but in other contexts, highly elusive) V-shaped 
recovery. Id. at 1126. 

The rebound was not, however, race-neutral. Their analysis showed that when the state courts 
adopted Daubert and removed the disincentive to use the federal courts, filing rates in federal courts 
increased for whites only. Id. at 1127. The authors found that once black plaintiffs left the federal 
arena, they never returned. Id. at 1144–45. “In essence, something about the Daubert standard 
pushes Blacks out of federal courts permanently and opens the door for more Whites in federal 
courts permanently.” Id. at 1137. 

They were left to explain what it was about Daubert that caused this disparity. Building on earlier 
research showing that damage awards for minorities tended to be lower than awards for whites, 
Professors Jurs and DeVito suggested that the post-Daubert filing trends resulted from attorneys’ 
economic valuation of prospective cases. Case valuation depends on two primary factors: 
the likelihood of success and the amount of the potential recovery. A stricter standard for the 
admissibility of evidence reduces the plaintiff’s likelihood of success. When the stricter standard is 
imposed on communities whose potential recovery is already depressed, their cases become less 
attractive for attorneys Id. at 1142. The authors concluded that “the changes suggest that Daubert 
can and does act on these communities as a type of tort reform measure, restricting access to civil 
justice and stoking the crisis of the legitimacy for civil justice within those communities.” Id. at 1110. 

The Dissent found this “extremely troubling,” and would have preferred that the matter be referred 
to the Rules Committee for investigation. Dissent at 18. “Information on the impact of the Daubert 
standard is information that the courts, the Bar, and the legal profession in general should be made 
aware of before this Court determines whether to take the action of adopting the Daubert standard 
for use in our State.” Id. at 23. 

The Majority rejected the call to refer the question for further study, concluding that “[t]his Court is 
well suited to weigh the advantages and disadvantages of modifying our approach to any area of the 
law—as we often do.” Slip Op. at 29, n. 15. Its historical review of the underlying issue–whether there 
was such a significant change in the law to allow the Court to deviate from stare decisis and adopt 
Daubert–was extensive. The Majority largely refused, however, to join issue with the Dissent on its 
social justice concerns. Referring to the Jurs and DiVito study, the Majority stated simply that “[w]e do 
not reject the seriousness of this contention. We do, however, note other scholarly research coming 
to the opposite conclusion.” Id. The Majority, in short, was unmoved. 

A lengthy rejoinder from the Dissent cited additional research in support of its position that was 
included in a footnote spanning four pages. Judge Watts further observed: “Other than including 
a quote in a parenthetical from a fifteen-year-old article—Edward K. Cheng & Albert H. Yoon, Does 
Frye or Daubert Matter? A Study of Scientific Admissibility Standards, 91 Va. L. Rev. 471 (2005)—the 
Majority provides no information about the impact of Daubert, does no weighing about the effects of 
the switch, and gives no information on how litigants in Maryland will be impacted.” Dissent at 19. 
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It is far too early to tell whether this will be the Court’s last word on this subject, but for now the Daubert 
standard is the law in Maryland. If history is any guide, the Rochkind litigants will return to Rowe Boulevard 
for a possible third trip to the Court of Appeals, after the circuit court reconsiders the admissibility of the 
plaintiff’s expert testimony on remand. While other state courts have experienced similar rifts among their 
ranks, the concern about Daubert’s potentially disparate impact on minorities and the poor adds a new 
wrinkle to an old debate. In Florida, for example, the state Supreme Court in a 4-3 decision retained Frye 
after refusing to follow its legislature’s statutory directive to adopt Daubert, on the grounds that the matter 
was procedural and, therefore, the prerogative of the judiciary’s rules committee. Delisle v. Crane Co., 
258 So. 3d 1221 (Fla. 2018). A year later, the court adopted Daubert by rule. The Court’s narrow margin in 
Rochkind, and the introduction of an issue that goes to the heart of the access to justice debate in an era of 
profound national reckoning, may leave an opening for Daubert detractors to convince the Court to explore 
the issue further.

https://public.fastcase.com/Wl%2B2t%2BeVuI35%2FN70vAMFZvpomntrJPK7O%2BSl2K1HEBne0g05PCSr%2FRVAKv7JvshUpJ3bG%2BIfDpiijl3akP51qw%3D%3D


30

Fourth Circuit Says Soaring Crime 
Rate Justifies Baltimore City’s Eye  
in the Sky
The worst of Baltimore—historically high rates of violent crime and racially insensitive police 
misconduct—was on full display as a divided U.S. Court of Appeals turned back a challenge to an 
aerial surveillance program conducted by the Baltimore City Police Department (BCPD). In Leaders 
of a Beautiful Struggle v. BCPD, No. 20-1495 (4th Cir. Nov. 5, 2020), community activists argued that 
monitoring the movements of virtually every person in the City violated their rights to free association 
and their reasonable expectations of privacy. For the Court’s majority, the case required it to balance 
“the burden on constitutional rights against other law enforcement and public safety needs.” Id., Slip Op. 
at 16–17. With homicide rates rising and case clearance rates falling, the majority struck that balance in 
favor of public safety. Reading U.S. Supreme Court precedent differently, the dissent concluded that the 
surveillance program was both unconstitutional and reminiscent of “dragnet law enforcement tactics” 
historically used to target Baltimore’s Black community. Id., at 46–47 (Gregory, C.J., dissenting). 

The majority set the tone early: “Baltimore sadly has experienced a serious recent rise in homicides 
… experienc[ing] a higher absolute number of murders than New York City, a city with fourteen times 
Baltimore’s population.” Id. at 2. To combat this epidemic, BCPD launched an experimental Aerial 
Investigative Research (AIR) program, designed to help locate suspects and witnesses to violent crime. 
Id. at 4. 

AIR used three airplanes to fly over the City for 12 hours a day. Their cameras covered 90% of the City, 
but were voluntarily set at a resolution that recorded individuals and automobiles only as pixelated 
dots, revealing no identifying characteristics. There was no live tracking, and the photographs were 
accessed only when a shooting, robbery, or carjacking was reported. Technicians would then tag dots 
that appeared near the crime scene and track their public (i.e., outdoor) movements before and after 
the crime, generating a report that revealed the tracks of people and vehicles that went to and from 
the scene, and the places they visited before and after the crime. BCPD would then marry that data 
with information obtained from other surveillance assets, such as license plate readers and its 800 
ground-based CCTV cameras, to identify people and vehicles that were on scene when the crime was 
committed. Id. at 3–4. The six-month AIR experiment ended as scheduled just as the Court issued its 
opinion, and is pending an independent study of its results. 

The Court made quick work of the plaintiffs’ argument that AIR violated their First Amendment rights 
to associate freely with others: “[P]eople do not have a right to avoid being seen in public places… [a]
nd even if that were not so, it is a stretch to suggest people are deterred from associating with others 
because they may show up as a dot under the AIR program.” Id. at 21. For its Fourth Amendment 
analysis, the Court used the “reasonable expectation of privacy” test and noted that in this context, “the 
ultimate measure of the constitutionality of a government search is ‘reasonableness,’ [and that] courts 
are sometimes required to balance the degree of invasion of Fourth Amendment rights against the 
public safety interests furthered when assessing the reasonableness of a surveillance program.” Id. at 
9 (citations and internal quotations omitted). The majority observed that this was the approach taken by 
the U.S. Supreme Court when it upheld drunk driving checkpoints, border searches, DNA swabbing of 
arrestees, and other programs that involve warrantless searches and seizures. Id. at 9.

https://www.ca4.uscourts.gov/opinions/201495.P.pdf
https://www.ca4.uscourts.gov/opinions/201495.P.pdf
https://www.usnews.com/news/best-states/maryland/articles/2020-10-31/baltimores-aerial-surveillance-pilot-program-ends-saturday
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The Court rejected the argument that AIR violated plaintiffs’ reasonable expectation of privacy. “A cardinal 
rule that emerges from the Supreme Court’s caselaw is that an individual has a limited expectation of 
privacy in his or her public movements.” Id. at 10. The majority relied on United States v. Knotts, 460 U.S. 
276, 281 (1983), a case in which a unanimous court held that the warrantless use of an electronic tracking 
device to follow a car to a single location did not offend the Fourth Amendment, because one travelling 
public streets “has no reasonable expectation of privacy in his movements from one place to another.” 

The Leaders majority contrasted Knotts with United States v. Jones, 565 U.S. 400 (2012), where a plurality 
of justices found the warrantless use of a GPS device to track an automobile for 28 days did violate the 
subject’s reasonable expectation of privacy, concluding that “[t]he lesson from these cases is that short-
term surveillance of an individual’s public movements is less likely to violate a reasonable expectation of 
privacy.” Id. at 11. As AIR involved only short term (12-hour) tracking of the outdoor movement of dots, and 
cannot track an individual dot from day to day, it “passed muster” under the Knotts /Jones analysis. Id. 

The Court found additional support in a series of U.S. Supreme Court decisions that specifically authorized 
targeted, high-resolution aerial surveillance of individuals and their property, including areas inside 
the curtilage of a home, as long as the plane was in public airspace and the surveillance was done in 
a physically non-intrusive manner. Id. at 12–13. “Unlike the aerial surveillance previously upheld, AIR 
photographs cannot even be used to identify specific items within backyards or a person’s identifying 
characteristics.” Id.

Before reaching that conclusion, the majority had to clear one last hurdle: Carpenter v. United States, 138 
S. Ct. 2206 (2018). In Carpenter , the Court held that the warrantless use of cell-site location information to 
track an individual through his phone for six days violated the target’s reasonable expectation of privacy. 
The cellular technology provided the government with an average of 101 real-time location data points per 
day, yielding a “detailed, encyclopedic, and effortlessly compiled” record of one person’s every movement. 
Id. at 14, quoting Carpenter , 138 S.Ct. at 220. The majority concluded that because AIR was used to track 
outdoor movement only, after-the-fact and for only a portion of a day, it did not allow a “deep dive into an 
individual’s life and in fact can tell police very little about an identified person.” Id. at 14–15. It thus found 
Carpenter inapplicable. 

In dissent, Chief Judge Gregory argued that it was Carpenter and Jones, rather than Knotts and the aerial 
surveillance cases, that controlled. Taking a more nuanced view of these cases, the dissent wrote that “the 
question under Carpenter is whether the AIR program will…enable the police to deduce a comprehensive 
record of peoples’ past movements.” Id. at 33. Finding that providing such a record is the very purpose of 
the program, the Chief Judge concluded that AIR violated everyone’s reasonable expectation of privacy. Id. 
at 34. “The most problematic aspect of the AIR program is its dragnet nature, surveilling every individual’s 
public movements across Baltimore.” Id. at 37, n. 11 (emphasis in original). 

The Chief Judge was also concerned by the majority’s uncritical acceptance of BCPD’s representation 
that it would voluntarily keep the AIR camera resolution low enough to avoid recording identifying 
characteristics of individuals, even though it clearly had that capability. For the Chief, this required “putting 
one’s head in the sand about the program’s capabilities. That … capability, however, is what controls the 
Fourth Amendment analysis.” Id. at 37–38. 

Even though the majority concluded that AIR did not infringe on plaintiffs’ reasonable expectations of 
privacy, it nonetheless went on to balance that privacy interest against the government interest that AIR 
sought to promote. 



32

Plaintiffs have failed to persuade us that this program violates their constitutional rights. As cherished as 
constitutional rights are, the Founders understood that the Bill of Rights was not the only source of rights 
worthy of protection. They understood that all people are endowed with “certain unalienable rights, that 
among these are Life, Liberty, and the pursuit of Happiness.”

* * *

When hundreds of Baltimore residents are killed on their streets each year, their rights to life are not 
protected. When murders remain unsolved, their rights to liberty are not protected. When criminals can 
rob Baltimoreans at gunpoint with apparent impunity, their rights to property are not protected. All these 
rights are denied without due process, nothing remotely resembling the protections an accused will 
receive, rightly and deservedly, from the Bill of Rights. It is all so sad. 

Id. at 23-24 (citations omitted). 

The dissent had a different take on this aspect of the equation. 

[D]ragnet law enforcement tactics are nothing new for many neighborhoods in Baltimore….The DOJ 
[has] found “a widespread pattern of BPD officers stopping and detaining people on Baltimore streets 
without reasonable suspicion that they are involved in criminal activity…” [a]nd “overwhelming” statistical 
evidence established that these strategies targeted predominantly Black neighborhoods and “produce 
severe and unjustified disparities in the rates of stops . . . of African Americans.” 

Id. at 46–47 (citations omitted). 

Responding directly to the majority’s concerns about putting the “unalienable rights” listed in the 
Declaration of Independence on par with the Bill of Rights, Chief Judge Gregory asked: Under this line 
of reasoning, which rights—and whose rights—are regarded as expendable in the name of protecting 
life, liberty, and property? Why must the people of Baltimore, that the majority regards as so thoroughly 
victimized by crime and violence, “decide between their constitutional rights against unwarranted 
searches and seizures or forgo governmental protection that is readily afforded to other communities[?]” 

Id. at 49 (citations omitted). 

Under his interpretation of Fourth Amendment precedent, the Chief Judge would have struck a balance in 
favor of the privacy interests of all those who walk or drive the streets of Baltimore City. “This Court should 
not ‘[p]ermit unconstitutional intrusions into these communities in the name of protecting them.’” Id. at 
51–52 (citation omitted). 

But for now, if BCPD chooses to continue the AIR program after its study period, every citizen of and visitor 
to Baltimore risks appearing as a pixelated dot in police photos. While the Court’s decision concerned only 
the trial court’s denial of the plaintiffs’ request for a preliminary injunction, it did so in language that left little 
room for movement on the underlying constitutional questions. In the absence of substantially different 
evidence at trial, or subsequent en banc review, the future of the program will have to be determined by 
City officials rather than the courts. The eye in the sky may be here to stay.
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Only One Parent Need Consent to  
De Facto Parent Relationship
Maryland courts continue to struggle with the de facto parent, a term “used generally to describe a party 
who claims custody or visitation rights based upon the party’s relationship, in fact, with a non-biological, 
non-adopted child.” Conover v. Conover, 451 Md. 51, 62 (2016). In Janice M. v. Margaret K., 404 Md. 661 
(2008), the Court of Appeals held that Maryland does not recognize the de facto or psychological parent 
relationship, and thus overruled a contrary conclusion reached by the Court of Special Appeals eight years 
earlier. Eight years later, the high court overruled itself, and held that “de facto parenthood is a viable 
means to establish standing to contest custody or visitation,” at least where the only existing legal parent 
consented to a formation of the relationship with the child. Conover, 451 Md. at 59, 66. Most recently, in 
E.N. v. T.R.. (No. 1231, Sept. Term 2019) (Aug. 25, 2020), the Court of Special Appeals was presented with 
a question left open in Conover: “Where there are two legal parents, may only one parent consent to and 
foster a parent-like relationship so as to create a de facto parent relationship with a third party?” Id., Slip 
Op. at 1. In a case of first impression in Maryland, the Court of Special Appeals answered in the affirmative, 
and held that a de facto parent relationship can be established by the actions of just one parent, over the 
objection of another. Id. 

In Conover, the former spouse of a child’s biological parent sought visitation with a child who she had 
helped raise from birth. As the child had been conceived using an anonymous sperm donor, there was 
only one legal parent. Recognizing the importance of the de facto parent relationship to the modern family 
dynamic, the Court of Appeals acknowledged the status and adopted a four-part test to determine its 
presence, requiring proof: 

(1) that the biological or adoptive parent consented to, and fostered, the petitioner’s formation and 
establishment of a parent-like relationship with the child; 

(2) that the petitioner and the child lived together in the same household; 

(3) that the petitioner assumed obligations of parenthood by taking significant responsibility for the child’s 
care, education and development, including contributing towards the child’s support, without expectation 
of financial compensation; and 

(4) that the petitioner has been in a parental role for a length of time sufficient to have established with 
the child a bonded, dependent relationship parental in nature. Conover, 450 Md. at 74 (quoting In Re 
H.S.H.-K., 533 N.W.2d 419, 435–36 (Wisc 1995)). The question presented in E.N. v. T.R. concerned only the 
first element of this test – consent. E.N. (Mother) and D.D. (Father) lived with their biological children from 
2005 until 2009, when Father was incarcerated. Upon his release in 2013, Father entered a relationship 
and began living with T.R. The children started visiting on weekends, and then moved in with them in 2015. 
In 2017, Father was incarcerated again, and the children continued to live with T.R. Id. at 2. In February 
2018, T.R. filed a complaint seeking legal custody of the children. T.R. alleged that she was their de facto 
parent because they had lived with her for three years without any significant contact with their mother. 
Mother filed a counterclaim seeking sole legal and physical custody of the children. From jail, Father filed 
a document claiming to give “full custody” of the children to T.R., but otherwise did not participate in the 
litigation. Id. at 2–3. 

https://mdcourts.gov/data/opinions/cosa/2020/1231s19.pdf
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The circuit court found that T.R. was a de facto parent. It granted sole physical custody to T.R., and joint 
legal custody to her and Mother. Mother appealed, arguing that where there are two parents, the first 
element of the test required in Conover cannot be satisfied “unless both legal parents consent to and 
foster the relationship between the child and the putative de facto parent.” Id. at 5. 

The Court of Special Appeals rejected Mother’s argument. After discussing cases from two other 
jurisdictions that split on this issue, the Court turned to the task of “aspir[ing] to discern how the Court of 
Appeals would resolve this case of first impression.”  Id. at 10. It noted that because there was only one 
legal parent in Conover, the Conover court did not have to reach the question now presented. Id. at 7. 
There was, however, a concurring opinion filed in that case which did address it, and the Court of Special 
Appeals found this determinative. 

In abiding by the result in Conover, Judge Shirley Watts wrote in the concurrence: “[T]he Majority holds 
that only one parent is needed to consent to and foster a parent-like relationship with the would-be de 
facto parent. This will work in cases such as this one...where there is only one existing parent. Where there 
are two existing parents, however, permitting a single parent to consent to and foster a de facto parent 
relationship could result in a second existing parent having no knowledge that a de facto parent, i .e ., 
a third parent, is created.” Conover, 450 Md. at 87–88 (Watts, J., concurring). Judge Watts would have 
preferred that the Court qualify the consent prong of the de facto parent test by providing that where there 
are two parents, the consent of both would be required before a de facto parent relationship before could 
be found. Id. at 93. It thus appears that if confronted with the question presented in E.N., Judge Watts 
would have sided with Mother. 

The Court of Special Appeals glossed over Judge Watts’s reservations, and noted only that the majority 
had failed to engage her on this issue. “That the Majority did not respond to Judge Watts’s specific and 
substantive concerns provides us at least some evidence that the Court of Appeals did not disagree with 
her interpretation of the majority opinion.” E.N., Slip Op. at 11. Since it is “not uncommon for the Court of 
Appeal’s majority opinion to respond to issues raised in concurring and dissenting opinions,” the Court 
of Special Appeals deemed the absence of a response persuasive: “Accordingly, we hold that a de facto 
parent relationship can be created by only one legal parent consenting to and fostering a parent-like 
relationship with a putative de facto parent.” Id. at 12. 

There was little more to it than that. The Court of Special Appeals elected not to address the trial court’s 
conclusion that the de facto parent relationship could not, as a matter of law, have been created through 
Mother’s implied consent. Id. at 5, n. 4. In this regard, it should be noted that the primary justification for 
the recognition of the de facto parent is the legal parents’ assent to the relationship: “[T]he first factor [in 
the H.S.H.-K. test] is critical because it makes the biological or adoptive parent a participant in the creation 
of the psychological parent’s relationship with the child. This factor recognizes that when a legal parent 
invites a third party into a child’s life, and that invitation alters a child’s life by essentially providing him with 
another parent, the legal parent’s rights to unilaterally sever that relationship are necessarily reduced.” 
Conover, 450 Md. at 75. The test does not literally require express consent. 

The H.N. opinion thus sets up several issues for the Court of Appeals, including the efficacy of one parent 
consent, the question of implied consent, and one that was raised but received only brief attention: 
“whether recognition of T.R.’s de facto parenthood infringed upon Mother’s fundamental [due process] 
rights where Mother neither consented to nor fostered the de facto relationship.” Slip Op. at 14. Until these 
questions are resolved, the courts’ struggle with the de facto parent relationship will continue.
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When “Til Death Do Us Part” Means 
Thirty Years in Jail
Darrayl Wilson and Kearra Bannister got married on February 9, 2017, in a ceremony conducted by 
telephone while Wilson was in jail awaiting trial for first-degree murder.  Wilson’s trial was set to begin later 
in the month, but the trial of his co-defendant was already underway. The new bride, who had implicated 
both Wilson and the co-defendant in the murder, was under subpoena to testify against the co-defendant 
on February 13. On that date, and later at Wilson’s trial, Bannister tried unsuccessfully to invoke the spousal 
testimonial privilege to avoid testifying. The State later alleged, and a jury ultimately found, that Wilson 
was guilty of obstruction of justice and witness tampering for arranging the marriage so that his wife could 
assert her marital privilege.  In a case of first impression in Maryland, the Court of Special Appeals held 
that the marriage, even if a sham entered into solely to invoke the privilege, was “a lawful and permissible 
means for the new spouse to avoid being compelled to testify,” and could not, therefore, form the basis 
for Wilson’s obstruction and witness tampering convictions.  Wilson v. State, 241 Md. App. 683, 703-04 
(2019).  The Court of Appeals disagreed and held that by entering the marriage with the intent to prevent 
his new wife from testifying, Wilson had attempted to tamper with a witness and obstruct justice. The Court 
reinstated Wilson’s concurrent 30-year sentences for these offenses. State v. Wilson (No. 64, Sept. Term 
2019) (10/26/20). 

Both appellate courts and the trial judge understood that the obstruction/witness tampering allegations 
were essentially questions of statutory construction.  The witness tampering and obstruction of justice 
statutes, Md. Cts. & Jud. Proc. §§ 9-305(a) and 9-306(a), prohibit one from using “corrupt means” to actually 
impede, or to try to impede (i) a witness or (ii) the due administration of justice.  The problem for the courts 
was that the statutes do not define the term “corrupt means.”  Further complicating the analysis was the 
fact that the “corrupt means” alleged here, a marriage, was in and of itself a lawful act. As eventually 
framed by the Court of Appeals, the question presented (and answered affirmatively) was whether 
“engaging in otherwise lawful conduct with the intent to preclude a witness for the State from testifying at 
an upcoming criminal trial may constitute corrupt means under the witness tampering and obstruction of 
justice statutes.”  Wilson, Slip Op. at 29

The Court of Special Appeals had looked first to the testimonial privilege statute, Cts. & Jud. Proc. § 
9-106(a) which, subject to narrow exceptions not pertinent here, provides that “[t]he spouse of a person 
on trial for a crime may not be compelled to testify as an adverse witness . . . .”  Finding no exception 
in the statute for sham marriages, the Court of Special Appeals had declined to create one, noting that 
“[a]ny amendment to CJP  § 9-106 must come from the General Assembly.” 241 Md. App. at 704.  The 
intermediate appellate court found support in dicta in prior Maryland cases to the effect that “the prevailing 
rule throughout the country seemed to be that the spousal privilege applied, even in a sham marriage.” 
Id., citing State v. Walker, 345 Md. 293 (1997).  The Court of Special Appeals had also surveyed decisions 
from 15 other states, 10 of which determined that the privilege applied, even if the marriage was entered 
solely to take advantage of it.  “In short, a person cannot be guilty of ‘corrupt means’ witness tampering 
or obstruction of justice where the allegedly criminal act—marrying with the express purpose of invoking 
the spousal privilege—is recognized as a lawful and permissible means for the new spouse to avoid being 
compelled to testify.” 241 Md. App. at 703-04.

https://www.mdcourts.gov/data/opinions/coa/2020/64a19.pdf
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The Court of Appeals took an altogether different approach. Rather than address the Court of Special 
Appeals’ analysis of decisions from across the country that were directly on point, the Court looked first 
to simple dictionary definitions of “corrupt” and found them to include “‘[h]aving unlawful or depraved 
motives; given to dishonest practices, such as bribery.’ Corrupt, Black’s Law Dictionary (11th ed. 2019) . 
. . or ‘characterized by improper conduct (such as bribery or the selling of favors)[.]’ Corrupt, Merriam-
Webster (2020) . . . .” Slip Op. at 21. According to the Court of Appeals, “[t]hese dictionary definitions of 
the word ‘corrupt’ support the State’s position that obstruction of justice may involve a wide range of 
conduct, including conduct that alone may not be illegal but is undertaken with the intent or purpose to 
impede a witness or obstruct justice.”  Id. at 21.

The Court looked next to two of its earlier cases decided on what it deemed to be analogous facts: 
Romans v. State, 178 Md. 588 (1940), where defendants accused of performing an illegal abortion 
tried to get their patient to leave town to avoid having to testisfy; and Hitzelburger v. State, 173 Md. 
435 (1938), which involved an attempt by a Baltimore City police officer under investigation to get the 
grand jury to call exculpatory witnesses. In each of these cases, obstruction of justice charges were 
sustained because of the actors’ corrupt motive to influence or impede a witness (Romans) or the due 
administration of justice (Hitzelburger), despite the fact that the underlying acts were not otherwise 
illegal. 

Finally, the Court cited two federal cases, including U.S. v. Cioffi, 493 F.2d 1111 (2d Cir.) cert. denied, 419 
U.S. 917 (1974), where an alleged loan shark induced a borrower to invoke his Fifth Amendment privilege 
against self-incrimination. “[W]hile a witness violates no law by claiming the . . . privilege against self-
incrimination [before] a grand jury, one who . . . advises with corrupt motive a witness to take it, can and 
does obstruct or influence the administration of justice.” Wilson, Slip Op. at 26, quoting Cioffi, 493 F.2d 
at 1119.

The Maryland Court of Appeals thus “conclude[d] that the use of corrupt means involves acting with 
corrupt intent, i.e., a person uses corrupt means by marrying with the intent to preclude another 
person from testifying at a criminal proceeding, even though the conduct involved—entering into a 
marriage—is otherwise lawful.”  Wilson, Slip Op. at 3. As the applicable statutes make it a crime even 
to “try” to influence a witness or to obstruct justice, the fact that Wilson’s gambit proved unsuccessful 
was immaterial to the Court’s decision. Id. at 37. The evidence presented at trial, including inter alia, 
28 cryptic telephone calls indicating an urgent need to consummate (in the non-traditional sense) a 
marriage in the weeks before the trials, and an eleventh-hour telephone ceremony officiated by a pastor 
from the New Jersey-based Manna From on High Ministries calling from an unknown location, was 
found sufficient to support the jury verdicts. Id. at 12; 35.

Several questions were left unanswered by the Court, beginning with the fundamental question of 
whether a party to a sham marriage may invoke the spousal testimonial privilege in the first place. Id. 
at 39. At Wilson’s murder trial, the trial court determined that Bannister could not do so. When Wilson’s 
interlocutory appeal on the trial court’s ruling was deemed premature, he pled guilty to conspiracy to 
commit murder in the second degree, and was sentenced to serve 20 years of a 30-year sentence. 
Id. at 15, n. 4; State v. Wilson, No. 08-K-15-000551 (Cir. Ct. Chas. Cty.). The propriety of the trial court’s 
ruling, therefore, could not be tested.

The Court also declined to address the validity of the remote marriage conducted by out-of-state clergy 
from an unknown location, an issue of increasing interest in a COVID-19 world in which some states 
now permit virtual weddings, typically by executive order. 

https://www.huffpost.com/entry/wedding-new-york-zoom-legal_n_5e9d08b4c5b6ea335d5df1d9
https://www.huffpost.com/entry/wedding-new-york-zoom-legal_n_5e9d08b4c5b6ea335d5df1d9
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Also unanswered was whether Wilson might have been able to rely on an advice of counsel defense 
to the witness tampering/obstruction charges, had the record been fully developed on this question. 
The Court noted that while the advice of counsel is not generally recognized as a defense to a 
criminal charge in Maryland, it may in some circumstances be evidence of a defendant’s lack of 
criminal intent.  Slip Op. at 39, n. 10.  The Court found that there was insufficient evidence in the 
record to indicate attorney involvement in the marriage scheme. Id.  It is unclear whether the result 
might have been different had Wilson been advised by an attorney that this tactic would work.

As matters now stand, the newlyweds’ honeymoon must await Wilson’s completion of the separate 
sentences he received for conspiracy to commit murder, witness tampering and obstruction of 
justice (the last two of which, the Court also determined, do not merge under Maryland law). Id. at 49.
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Parent Awarded Custody AND 
Required to Pay Child Support to  
Non-Custodial Ex
In a case of first impression in Maryland, the Court of Special Appeals affirmed an award of child 
support to a non-custodial parent where the parties’ income exceeded amounts covered by the 
State’s mandatory Child Support Guidelines.  In Kaplan v, Kaplan, No. 3387 (Ct.Spec.App., Sept. Term 
2018)(11/18/20), the Court joined a majority of states that have ruled on the issue to hold that “the 
discretion accorded the trial court in an above-Guidelines case includes awarding child support to the 
non-custodial parent, depending on the factual scenario before the court.”  Id., Slip Op. at 27. On the 
facts before the Court, a monthly child support award of $6,500, on top of $8,500 in monthly alimony, 
was permissible.

The Kapans were married for 17 years and had three children. Before starting their family, Ms. Kaplan 
worked as a teacher earning $40,000 per year.  She stopped working to stay home with the children 
after the third child was born, but returned to teaching after separating from her husband. Id. at 3.  

Mr. Kaplan went to law school early in the marriage, and eventually became general counsel at a 
trade association where he earned $1.3 million a year, or 26 times his wife’s salary. Id. at 4-5.

The trial court granted the parties a divorce and awarded custody of the children to Mr. Kaplan. Ms. 
Kaplan was given access to the children for two weekdays each week, every other weekend, and for 
vacations and some holidays.  Id. at 29.   Even though she was not awarded custody, the trial court 
noted that Ms. Kaplan “has the children with her a significant amount of the time, including during the 
day when she has expenses for them, as well as overnights and weekends associated with her time.”  
Id. at 30.  A $6,500 per month child support award was necessary, the judge reasoned, “to ensure 
some level of parity between households….”  Id.

On appeal, Mr. Kaplan argued that there was no precedent in Maryland for an award of child support 
to a non-custodial parent, and that the Maryland Child Support Guidelines, Md.Code Ann., Family Law 
(FL) §12-201 et seq., do not allow for it in any event. Id. at 23-24.  The Court agreed with Mr. Kaplan 
only insofar as it found that there was no prior Maryland case law addressing the issue.  

The Court viewed the task before it as one of statutory construction, which required it to give to 
the words of the Child Support Guidelines their “ordinary and common meaning” to effectuate their 
purpose.  Id. at 25 (citations omitted). Under the Guidelines, the determination of the amount of child 
support is ordinarily a rote calculation governed by schedules contained in FL §12-204(e), but only 
for parties whose adjusted income is between $15,000 and $180,000.  When the couple’s income 
exceeds $180,000, or is above-Guidelines, “the court may use its discretion in setting the amount of 
child support.” FL §12-204(d)(emphasis added).

Both the trial court and Court of Special Appeals concluded that these words mean precisely what 
they say: in an above-Guidelines case, the court has discretion as to how (and to whom) to award 
child support.  Allowing “discretion” to make such an award to a non-custodial parent, the Court 
reasoned, is consistent with the purpose for which the Legislature employed the term.  When it 

https://mdcourts.gov/data/opinions/cosa/2020/3387s18.pdf
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enacted the Guidelines in 1989, the General Assembly adopted an Income Shares Model, and “[t]he 
conceptual underpinning of this model is that a child should receive the same proportion of parental 
income, and thereby enjoy the standard of living, he or she would have experienced had the child’s 
parents remained together.” Id. at 26, quoting Voishan v. Palma, 327 Md. 318, 322-23 (1992).  This 
requires the court “to balance the best interests and needs of the child with the parents financial ability 
to meet those needs,” and “the boundaries of a court’s often broad discretion are tethered to the 
best interests of the child standard.”  Id. at 26-27 (citations omitted). The Court thus concluded that a 
custodial parent can be ordered to pay child support to the noncustodial parent when warranted by 
the best interests of the child.  

Noting the significant disparity of income between the parents here (deemed unconscionably disparate 
for purposes of a separate alimony determination), the Court turned to decisions elsewhere to find 
that requiring the children to live a dual life economically could result in   emotional or psychological 
damage. Id. at 28.  

While a downward adjustment in lifestyle is a frequent consequence of divorce that affects 
both adults and children, we would be remiss in failing to ignore the reality of what happens 
when children are required to live vastly different lives depending on which parent has custody 
on any given day. To expect the quality of the contact between the non-custodial parent and 
the children will not be negatively impacted by that parent’s comparative penury vis-à-vis the 
custodial parent is not realistic. Issuing a support order that allows such a situation to exist 
clearly is not in the best interests of the children.

Id. at 28, quoting In re Marriage of Turk, 855 A2d 648, 651 (S.Ct. Pa. 2004).

The Court agreed with the trial judge that because Ms. Kaplan had the children for a substantial 
amount of time, the award of child support to her was both in the best interests of the children and 
consistent with the principles underpinning the Child Support Guidelines. The Court refused to 
“hamstring our trial courts in the unique circumstances of a particular case when it may be in the best 
interests of the child to award child support to the non-custodial parent.” Id. at 29.

The Court also addressed the trial judge’s separate award of alimony to Ms. Kaplan, presenting its 
analysis of the law of alimony and the factors to be considered in deciding whether to make such an 
award.  While it broke no new ground in this regard, the opinion contains a lengthy discussion of the 
interplay between the parties’ premarital standard of living, the length of the marriage, and  
projections of future income.



Landlord-Tenant
MSBA CASE NOTES



42

$1 Million Punitive Damage Award 
for Conversion Disappears When 
Landlord’s Self-Help Eviction Is 
Sustained
A trial judge’s $1.1 million in compensatory and punitive damages award in favor of a commercial tenant 
dissipated when the Court of Special Appeals found that the landlord’s self-help eviction was lawful. 
Donegal Associates v. Christie-Scott, LLC (No. 385, Sept. Term 2019) (11/19/20). Adding insult to injury, the 
Court remanded the case for entry of a money judgment against the tenant, already out of business as a 
result of the abrupt termination of its 12-year tenancy. This dramatic turnabout was required, the Court held, 
because the tenant failed to prove that the landlord’s repossession of the leased premises and seizure of 
the tenant’s furniture, fixtures, and inventory constituted a tortious conversion. The Court confirmed that, in 
appropriate circumstances, a commercial tenant can be evicted without notice or judicial process, and also 
broke some new ground regarding the law of constructive conversion. 

The tenant operated a hair salon from premises that it had leased for 12 years.  The written lease expired 
in October 2016, but the tenant stayed in the property and paid rent at the pre-expiration rate while the 
parties negotiated the terms of a new lease. The expired lease provided that at expiration, the landlord 
could treat the tenant as one at-will and charge a market rent, or deem it a tenant holding over liable for 
rent at double that rate.  The lease also provided that all of its other terms would remain in effect for as 
long as the tenant remained in possession of the property. Slip Op. at 2–3.  

In June 2017, the tenant signed a lease for space elsewhere and informed its existing landlord that it would 
move out in November. Shortly thereafter, the landlord declared the salon to be a holdover tenant and 
billed it for double the rent.  When the tenant failed to pay, the landlord eventually filed a failure to pay 
rent action in district court, which set the matter for trial on November 9.  Three days before trial, however, 
the landlord went to the salon, changed the locks and alarm codes, and denied further entry by the tenant 
and its employees except to retrieve their personal property and professional tools.  The salon’s furniture, 
fixtures, equipment and inventory were retained by the landlord.  Id. at 7–8.  

In seizing the property, the landlord relied on lease provisions that said if the tenant failed to pay rent, the 
landlord could (a) “without further notice” terminate the lease and remove tenant from the premises, “by 
force if necessary”; (b) enter and relet the premises; and

(c) Perfect and otherwise enforce a lien, which Tenant agrees that Landlord shall have, on all 
personal property, fixtures and trade fixtures of Tenant … [which] may without notice and without 
liability to Tenant or other party be sold by Landlord at public or private sale with the proceeds 
being applied to amounts owed by Tenant and toward damages resulting from Tenant’s breach of 
this Lease. 

Id. at 6.

https://www.mdcourts.gov/media/announcement/2020-12/dept-health-v-myers


43

The tenant filed a complaint in the circuit court the very next day, alleging wrongful eviction, trespass, 
tortious interference with contract, and conversion.  It eventually abandoned all but the conversion 
claim, arguing successfully at trial that, as a holdover tenant under an expired lease, it was entitled to 
30 days’ notice to quit pursuant to Md. Code Ann., Real Prop. Article (Real Prop.) § 8-402(b)(1).  Slip 
Op. at 15; 25, n. 14.  Because there was no such notice, the trial judge determined that the landlord 
took possession of the property “without legal right under the lease to do so,” and thus was liable for 
its conversion. Id. at 17. The judge also concluded that $1 million in punitive damages was appropriate 
because the landlord kept the tenant’s property and offered it to another stylist to open a new salon on 
the premises knowing that this course of action would destroy the tenant’s business.  Id. at 18. 

Although the Court of Special Appeals accepted the trial judge’s findings of fact, it rejected all of its 
legal conclusions.  On the question whether notice to quit was required, the Court noted that while 
Real Prop. § 8-402(b)(1)(i) provides that a landlord must ordinarily give a holdover tenant 30-days’ 
notice to before repossessing the premises, Real Prop. § 8-402(a)(4) provides that the statute does not 
limit other remedies “under the lease or under applicable law.” Id. at 25, n. 14.  The lease under review 
provided that upon the tenant’s default, the landlord “may without notice, terminate the lease, enter 
upon the premises, and ‘enforce a lien’ on all property in the salon.”  Id.  The landlord did just that and, 
the Court concluded, was within its rights to do so.  Id. at 22, citing K & K Management, Inc. v. Lee, 316 
Md. 137, 167–68 (1989).

To reach this conclusion, the Court addressed the intersection of tort and landlord-tenant law. 
Conversion is an intentional tort that encompasses “any distinct act of ownership or dominion exerted 
by one person over the personal property of another in denial of his right or inconsistent with it.” Slip 
Op. at 21 (citations omitted).  Conversion can be either direct (where the defendant’s initial exercise 
of dominion and control was unlawful or without right) or constructive (where the defendant’s initial 
possession of the property was lawful, but there was a wrongful detention of it after due demand for its 
return). Id. 

The Court looked to landlord-tenant law before rejecting the trial court’s finding of a direct conversion 
of the tenant’s property.  While the Legislature has imposed limitations on the extrajudicial eviction 
of a residential tenant, Real Prop. § 7-113, “a commercial landlord is permitted, although it is not 
encouraged, to resort to self-help to repossess premises and property within the premises in the 
following circumstances: (1) the tenant is in breach of a lease; (2) that authorizes the remedy of 
repossession; and (3) the repossession can be done peacefully.” Id. at 23.   The Court found that all 
three requirements for a lawful self-help eviction were satisfied in the case before it.   

First, the tenant was in breach for its failure to pay the full, i.e., two times market, rent due, and the 
trial court so found. Second, the lease, which by its terms remained in effect despite its expiration or 
the tenant’s breach, clearly authorized the landlord to “‘[p]erfect and otherwise enforce a lien’ on ‘all 
personal property, fixtures, and trade fixtures’ in the salon,” and to sell it, publicly or privately, without 
notice. Id. at 24–25. Finally, the repossession was, in fact, effected peacefully, that is, in a manner 
designed to “avoid a confrontation possibly leading to violence.” Id. at 25, quoting K & K Management, 
316 Md. at 179. The landlord entered the property on a Monday, a day he knew that the salon would be 
closed.  The sole employee on site taking inventory was asked to leave, but was permitted to take her 
personal belongings, and left without incident.  Id.  As the landlord’s self-help eviction and repossession 
satisfied all three legal requirements, its initial exercise of control over the tenant’s property was lawful.  
There was no direct conversion.
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Although not decided below, the Court went on to determine whether the landlord might have been liable 
for a constructive conversion by retaining the lawfully obtained property after a demand for its return. The 
Court noted that “a party claiming constructive conversion must show a demand and refusal,” but found 
neither in this case.  Id. at 27 (citations omitted).

The tenant argued that filing suit just one day after the seizure satisfied the demand requirement.  Finding 
no Maryland case on point, the Court looked to other jurisdictions before holding, “as have other courts 
addressing the issue, that the demand and refusal required to establish constructive conversion must be 
made prior to filing suit for conversion.”  Id. (citations omitted).  There was little discussion of this issue 
of first impression, and none on whether a demand for the tenant’s property would ultimately have been 
fruitful in light of the contractual lien on the property under the lease.   

The absence of either a direct or construction conversion doomed the award of compensatory damages 
(calculated by the trial court as the value of the tenant’s furniture, fixtures, equipment and inventory, less 
the back rent and related lease charges owed to the landlord), and thus any claim on which a punitive 
damages award might be based.  To make matters worse for the tenant, the appellate court found that 
the trial judge’s findings with respect to the rent and other lease payments owed by the tenant were not 
appealed by either party.  The case was therefore remanded for the circuit court to turn its $1.1 million 
judgment in favor of the tenant into a $43,000 judgment against it.  Id. at. 29.   

This was not, however, a total loss for the tenant.  The Court ordered that the costs of the appeal, typically 
assessed against the losing party pursuant to Md. Rule 8-607(a), would  be paid by the landlord, even 
though it was the prevailing party  Id. at 29, n. 16.
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Law Firm’s  Efforts to Collect 
Erroneous Post-Judgment Interest Do 
Not Violate Consumer Protection Laws
The Court of Special Appeals turned back attempts by several judgment debtors to hold a Baltimore 
County law firm liable for actions taken on behalf of a client to collect outstanding judgments that resulted 
from a series of breach of lease cases.  In Chavis v. Blibaum Associates, P.A. (No. 334, Sept. Term 2019) 
(July 2, 2020), the court determined that the law firm violated neither the Maryland Consumer Debt 
Collection Act (MCDCA), nor the Maryland Consumer Protection Act (MCPA) when it attempted to collect 
post-judgment interest at a higher rate than allowed by law.  The court did so despite the fact that a federal 
court has expressed a contrary view in related litigation. Slip Op. at 10, n. 4.

Chavis involved consolidated appeals from circuit court decisions in Baltimore City and Baltimore 
County, both of which found in favor of the law firm.  In each case, the firm had pursued collection efforts 
following the entry of money judgments against residential tenants who had breached their leases. Also 
in each case, the law firm had erroneously calculated post-judgment interest at the rate of 10%, when the 
applicable rate of interest was only 6%.  The deliberate attempt to collect the higher rate of interest, the 
former tenants argued, violated the MCDCA, which provides that “[i]n collecting or attempting to collect an 
alleged debt a collector may not … [c]laim, attempt, or threaten to enforce a right with knowledge that the 
right does not exist[.]”   Md. Comm. Law Ann.  §14-202(8).  The tenants also alleged that by claiming the 
higher rate of interest, the law firm ran afoul of MCPA, which prohibits “any … deceptive trade practice … 
in … [t]he collection of consumer debts.” Id., § 13-303.  The collection efforts were deceptive, the debtors 
maintained, because they led them to believe that their debt was greater than it actually was.  Slip Op. at 
13.

At the time the collection efforts were initiated, however, the law was unclear as to the appropriate 
interest rate to be applied to a judgment entered for a breach of a lease that did not distinguish amounts 
attributable to rent from amounts derived from other breaches. The law firm and its client took the position 
that it was the 10% rate applicable to Maryland judgments generally, as provided by Md. Courts Art. 
§11-107(a), while the tenants believed §11-107(b) imposed a 6% ceiling on “money judgments for rent of 
residential premises,” regardless of origin.  

The legal ambiguity was not resolved until the U.S. District Court certified precisely this question to the 
Maryland Court of Appeals in three Chavis-related cases. Slip Op. at 5.  Ultimately, the Court of Appeals 
sided with the tenants and held that the 6% rate applied to judgments for unpaid rent and any other debts 
arising from a breach of contract based on a residential lease.  Ben-Davis v. Blibaum & Assocs., P.A., 457 
Md. 228 (2018).  This decision was not rendered until after the law firm’s collection activities had begun.

In deciding the case, the Court of Special Appeals first observed that the MCDCA, which prohibits an 
attempt to enforce a right to collection with the knowledge that the right does not exist, proscribes “certain 
methods of debt collection and is not a mechanism for attacking the validity of the debt itself.”  Slip Op. at 
7-8 (citations omitted).  Here, the court found, “there is no dispute that [the law firm] had a right to collect … 
post-judgment interest [and] the only dispute pertains to the amount of … post-judgment interest.”  Id. at 10.  
As a result, “the parties’ legal disagreement — that was ultimately resolved by the Court of Appeals — does 
not result in a cognizable claim under the MCDCA.” Id. at 10, n.4.  

https://www.courts.state.md.us/data/opinions/cosa/2020/0334s19.pdf
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The tenants’ MCPA claim, that using an illegal rate of interest was a deceptive trade practice, failed for 
essentially the same reason.  The law firm “charged the incorrect amount of post-judgment interest based 
on their interpretation of a novel legal issue … [and] we hold that the [law firm] cannot be liable under the 
MCPA for asserting a legal position on a novel issue of law, which turned out to be incorrect.” Id. at 15.   

The Court decided several other issues in the case, most notably holding that the law firm could recover 
fees paid to the state court for filing garnishments, and that neither circuit court abused its discretion when 
denying the tenants’ requests for class certification. Id. at 12.  Given the pendency of the related federal 
actions against the law firm, and the apparent difference of opinion between the state and federal court on 
the MCDCA claim, the final chapter in this ongoing saga probably has not yet been written.
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Substitute Service On SDAT Satisfies 
Due Process
The Maryland Court of Appeals was recently called upon to determine whether rules authorizing substitute 
service of process on a corporate entity through the State Department of Assessments and Taxation (SDAT) 
comport with the Fourteenth Amendment right to procedural due process.  In Mayor and City Council of 
Baltimore v. Prime Realty Associates, LLC (No. 53, Sept. Term 2019)(5/12/20), a unanimous court answered 
that question in the affirmative, holding that Maryland Rule 3-124(o), applicable to cases in the district court, 
does indeed satisfy due process requirements.  By implication, the same would be true of Rule 2-124(o), “Rule 
3-124(o)’s sister rule for the circuit court.” Id., slip Op. at 18.

The City of Baltimore sought to initiate proceedings against Prime Realty Associates, LLC, the owner of a 
vacant property subject to housing code violation notices.  When the City’s order to raze or rehabilitate the 
property went unheeded, it petitioned the district court to appoint a receiver to do the work, or to sell it to 
someone who would.  The court issued an order requiring the LLC to appear and show cause why a receiver 
should not be appointed.  

The City attempted to serve the show cause on the LLC’s resident agent by certified mail and twice personally 
at the agent’s address on file with SDAT.  The resident agent, however, had moved.  Prior to the initiation of 
the receivership, the LLC had filed a notice of change of address with SDAT, but included only a post office 
box address for the resident agent.  SDAT rejected the change of address in accordance with regulations 
prohibiting the use of a P.O. box for this purpose. Using the substitute service provisions Rule 3-124(o), the City 
served SDAT with the show cause, and SDAT forwarded the papers to the LLC at the original address it had on 
file. 

The LLC failed to respond. A receiver was appointed, the property was sold, and the receiver filed a final 
accounting. Upon receiving notice of the accounting, the LLC finally appeared to argue that it had never been 
served, and thus was deprived of its due process right to notice and an opportunity to be heard. The district 
court’s denial of the LLC’s request to void the receivership was reversed by the circuit court on appeal.  The 
Court of Appeals granted the City’s petition for a writ of certiorari.

Rule 3-124(o) provides that while service on an entity should ordinarily be made by personal service on the 
resident agent, substitute service can made on the SDAT when, inter alia, the resident agent is no longer 
at the address on record with the SDAT, or two good faith efforts to serve the resident agent failed.  As the 
LLC could not dispute the City’s compliance with the rule, it was left to argue that the substituted service was 
constitutionally infirm because both SDAT and City knew, by virtue of the rejected change of address, that the 
address had, in fact, changed.  

The Court first noted that the rules and statutes requiring current resident agent information to be on file with 
SDAT, and authorizing substituted service on SDAT when it is not, have been enacted and re-enacted several 
times since the 1930’s.  Substituted service thus “has a deep-rooted foundation in Maryland’s legal history....
[and] reflects a policy decision of the General Assembly and a procedural decision of the judiciary to provide 
alternate methods of service of process on business entities.”  Slip Op. at 10.  The Court further observed that 
the privileges associated with operating as an LLC or other business entity come with certain obligations, 
such as maintaining accurate resident agent information.  Had the LLC complied with its obligations, it would 
have been served.  The LLC’s “failure to accurately update its resident agent’s address with SDAT does not 
invalidate the City’s attempts of service, and therefore does not constitute a due process violation.” Id. at 20.
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The Court thus confirmed that due process requires only notice that is “reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity 
to present their objections.” Id. at 20, quoting Pickett v. Sears, Roebuck & Co., 365 Md. 67 (2001).  The Court 
said little more on the attributes of due process, and for that the litigant is left to review the more thorough 
discussion in Pickett.  Instead, the Court appeared to suggest that there is a presumption that an entity is in 
compliance with its statutory obligations, much like a presumption in Pickett (that residents periodically check 
up on their dwellings) justified the use of substitute “nail and mail” service in that case. The presumption 
alone will ordinarily be sufficient to allow substituted service on entities through the SDAT.

To reach this conclusion, the Court had to distinguish St. George Antiochian Christian Church v. Aggarwal, 
326 Md. 90 (1992), where a tax sale was invalidated because the purchaser had the defendant served at an 
address he knew to be bad.  The LLC sought to equate the bad address in Aggarwal to the City’s knowledge 
of the LLC’s P.O. box.  The Court responded simply by saying the Aggarwal did not involve Rule 3-124(o), and 
that the City’s knowledge of another address did not necessarily mean that the address on file with SDAT 
was a bad one.

How well the Court’s reasoning transfers to other substitute service provisions remains to be seen, but such 
provisions have been repeatedly upheld in Maryland.  At a minimum, it is a reminder to attorneys to make 
certain that corporate clients remain current with their SDAT filing obligations. A reference in the opinion to 
the substitute service provisions found in the State’s attorney disciplinary rules is also a reminder to lawyers 
to be sure to have a current address on file with the Client Protection Fund.
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Jury Must Decide Whether In-Trial 
Settlement Offer Lapsed
It is not uncommon for litigants to continue settlement negotiations after trial has begun. Demands, offers, 
and counteroffers are often discussed during recesses and breaks, and are sometimes left open when 
court reconvenes. The perils of proceeding in this fashion were made clear in Moore v. Donegal Mutual 
Insurance Company (No. 778, Sept. Term 2019) (9/30/20), where the Maryland Court of Special Appeals 
determined that in the absence of a deadline for acceptance, whether and for how long an offer remains 
open is ordinarily a question of fact. To reach this conclusion, the court refused to find, as a matter of law, 
that an in-trial offer will lapse merely because the trial resumed before the offer was accepted. 

Trina Moore sued a Donegal insured for negligence. Prior to trial, a Donegal claims adjuster offered to 
settle the case for $18,000. Moore rejected the offer, and the case proceeded to trial. On the morning of 
the second day of trial, Moore’s attorney called the adjuster and said that Moore would settle for $21,500. 
The adjuster held firm at $18,000, an offer, she acknowledged, that was “still on the table.” Id. at 2. No time 
limit for acceptance was suggested. The parties returned to court and continued with the trial.

After Moore rested, Donegal’s insured moved unsuccessfully for judgment. During an ensuing lunch break, 
and just two hours after being told that the settlement offer was still on the table, Moore’s attorney advised 
defense counsel that Moore accepted the $18,000. Donegal’s adjuster then advised the attorneys that the 
offer was no longer open, and refused to settle the case. Id. at 3. Moore’s attorney brought this to the trial 
judge’s attention, “but the court refused to address it.” Id. The trial resumed, and on day 3, the jury returned 
a defense verdict.

Shortly thereafter, Moore filed a district court complaint against Donegal to enforce what she claimed 
was an agreement to settle the case for $18,000. The case was transferred to the circuit court after the 
insurance company requested a jury trial. At the circuit court, Moore moved for summary judgment, arguing 
that there was no issue of material fact and that based on the undisputed facts, the parties had agreed to 
settle the case. Donegal filed a cross-motion for summary judgment, also arguing that there was no issue 
of material fact, and that on the undisputed facts, no such agreement had been reached. Id. at 3.

For her part, Moore argued simply that because she had accepted the adjustor’s open-ended offer within 
a reasonable period of time, it became an enforceable settlement agreement. Donegal, on the other 
hand, argued that the circumstances changed when Moore rested her case and the defendant moved for 
judgment, so the offer lapsed and could not thereafter be accepted. Id. at 4.  

The circuit court agreed with Donegal. It found that the circumstances had changed, i.e., the trial resumed, 
so the offer lapsed. Judgment was entered for the insurer. Id. at 8. On appeal, both parties continued to 
argue that the case should be resolved as a matter of law on the undisputed facts. The Court of Special 
Appeals was unaccommodating, finding that whether the time between offer and acceptance was 
reasonable under the circumstances was itself a fact in dispute and, therefore, for the jury to determine.

There was no dispute on the underlying legal principles:

Settlement agreements are enforceable as independent contracts, subject to the same general rules of 
construction that apply to other contracts. In contract law, an offer is always a conditional promise and the 
offeree has the power to accept the offer and create a contract. It is horn book law however, that when 

https://www.courts.state.md.us/data/opinions/cosa/2020/0788s19.pdf
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an offer provides no specified time for acceptance, it must be accepted within a time reasonable under 
the circumstances or the offer will lapse and a subsequent attempt to accept will be of no effect. Barnes 
v. Euster, 240 Md. 603, 607 (1965). Whether a party accepted an offer within a reasonable amount of 
time generally is a question of fact for the trier of fact to decide. Id. at 607-08. If the facts and permissible 
inferences are undisputed, however, a court can decide the issue as a matter of law. Id. at 608. 

Slip Op. at 7 (some citations and internal quotations omitted).

Barnes concerned an offer to purchase land, contingent on getting it rezoned within six months. When the 
property had not been rezoned after six months, the seller advised the purchaser that the contract was 
terminated. Two years later, the purchaser said that it would waive the contingency, and sought to enforce 
the contract. The Court of Appeals had no problem concluding that the two-year delay, coupled with the 
seller’s notice of termination, was unreasonable as a matter of law. Barnes, 240 Md. at 607.

In Moore, the interval between offer and putative acceptance was two hours rather than two years, and 
the only change in circumstance was the resumption of trial and an unsuccessful motion for judgment. 
The appeals court found no Maryland case that stood for the proposition that the resumption of trial 
after a settlement offer is made terminates the offer. After looking at a few cases from other jurisdictions, 
it expressly refused Donegal’s invitation to establish “a bright line rule that a reasonable period of time 
to accept [a settlement] offer made during trial would end at the time the trial is resumed….” Slip Op. 
at 8. While it did say that “[t]o be sure, the reasonable time to accept an offer would end if there was a 
final judgment entered against the plaintiff,” when an offer failed to specify a deadline for acceptance 
during trial, “the issue whether the offer was accepted in a reasonable amount of time is an issue to be 
determined by the trier of fact.” Id. at 8-9.

The court found support for this conclusion in Yaros v. Trustees of Univ. of Pennsylvania, 742 A.2d 1118 (Pa. 
Super. Ct. 1999). In Yaros, the defense offered $750,000 to settle a case at the close of all evidence, saying 
only “you’ve got to get back to me.” Seventy minutes later, after closing argument but before verdict, the 
plaintiff accepted the offer. The defendant balked, the court initially demurred, and the jury returned the 
next day with a defense verdict. 

The plaintiff immediately filed a post-trial motion to enforce the settlement agreement, which the trial court 
granted after rejecting the defendant’s argument that the offer lapsed because it was not accepted in a 
reasonable amount of time. Slip Op. at 9. The trial court, with the approval by the appellate court, treated 
the question as one of fact and found in favor of the plaintiff. In Moore, the court determined, the two-hour 
delay between Donegal’s offer and Moore’s acceptance was also a question of fact. Since Donegal had 
requested a jury trial, the question of fact should have gone to the jury. 

It is not entirely clear from Moore how the matter would have been handled had Moore, like the plaintiff in 
Yaros, filed a motion to enforce the settlement agreement with the trial court rather than pursuing it as a 
separate cause of action in the district court. The court mentioned that Moore’s attorney did, in fact, bring 
the issue to the original trial judge before verdict, “but the court refused to address it.” Slip Op. at 3. Had 
it been handled by motion (rather than by mention) and determined by the original trial court, presumably 
as a matter of fact as in Yaros, Donegal’s right to have the matter tried to a jury might have been defeated. 
See David v. Warwell, 86 Md. App. 306 (1991) (“It is well established that this Court has inherent power to 
summarily enforce settlement agreements entered into in an action pending before it…,” quoting Mungin 
v. Calmar Steamship Corp., 342 F. Supp. 484 (D. Md. 1972)). What is clear from Moore is that in-trial offers 
and demands, perhaps even all offers and demands, should be time limited so as to avoid having a jury 
determine whether an open-ended offer was accepted before it lapsed. 



52

Attorneys
MSBA CASE NOTES



53

2+ Million in Attorneys’ Fees for 
Litigating $6.6 Million Estate?
The Estate of Peter Castruccio recently made its thirteenth trip from the Anne Arundel County Courthouse 
to Rowe Boulevard.  An earlier visit resulted in a new tort in Maryland–intentional interference with an 
inheritance.  The latest, Estate of Peter Castruccio et al v. Castruccio (No. 1023, Sept. Term 2018) (July 
29, 2020), concerned the estate’s interim petition for payment of attorneys’ fees incurred at the behest of 
a special administrator.  It is to be another roundtrip, as the Court of Special Appeals remanded the case 
to allow the trial court to correct a number of errors it committed when it refused to authorize payment of 
more than half of the fees requested.  The court’s opinion included detailed instructions for assessing the 
reasonableness of attorneys’ fees in complex litigation.  

All 13 appeals arose from cases involving the same parties: the estate (acting through the special 
administrator qua personal representative (PR) named in the decedent’s will); the decedent’s widow (who 
elected to take her spousal share of the estate rather than what the will left to her); and the residuary 
beneficiary under the will (a long-time employee of the decedent). Litigation commenced immediately upon 
the decedent’s 2013 death, when the widow filed a series of actions to contest the will, challenge the PR’s 
interpretation of it, and to have him removed.  Id. at 3-4. These actions, the residuary beneficiary alleged, 
were intended solely to saddle the estate with large legal bills and deplete its value.

If that was the widow’s plan, it appeared to be working as early as 2015, when the estate filed an interim 
petition for the payment of its attorneys’ fees.  The petition sought approximately $1.7 million in fees and 
$262,000 in litigation expenses from an estate valued at approximately $6.6 million. Id. at 12. And, of 
course, the meter was still running; the petition was filed only two years into what ultimately became a new 
seven years’ war.  

The orphans’ court granted the fee petition, after first denying exceptions filed by the widow, who objected 
because the court never formally approved the hiring of the attorneys, and the residuary beneficiary, who 
believed that the fees should have been charged against the widow’s share of the estate.   Both appealed 
to the circuit court, which agreed with the orphans’ court rulings on the exceptions but disagreed strongly 
on the hourly rates used by some of the lawyers for the estate, and with the amount of time they spent on 
various matters.  

The circuit court was troubled by the difference between the rates charged by the estate’s Annapolis-
based attorneys, and those charged by lawyers from the Baltimore office of a large firm hired by the estate 
shortly after the widow’s opening broadsides.  The local attorneys billed at $350/hour, while the Baltimore-
based attorneys’ variously charged $750 to $500/hour.  The circuit court reduced the large firm rates to 
$450 to $350/hour, and then on top of that, determined that much of the time expended was unnecessary 
and, therefore, not payable by the estate.  The court approved only $785,000 of the roughly $1.7 million in 
fees requested by the estate. Id. at 16.  All parties found something offensive in trial court’s rulings, and all 
appealed to the Court of Special Appeals.  

After addressing several foundational issues–such as when a special administrator can hire counsel without 
court approval and when a fiduciary’s participation in litigation will be deemed to be for the benefit of 
the estate–the appellate court reviewed the denial of nearly $1 million in attorneys’ fees.  The court first 
addressed the question of proportionality, concluding that under §7-603 of the Estates and Trusts Article, a 

https://www.msba.org/court-of-appeals-recognizes-tort-of-intentional-interference-with-inheritance-or-gift/
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https://www.mdcourts.gov/data/opinions/cosa/2020/1023s18.pdf
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court should ordinarily “consider the amount of the fees requested in relation to the size of the estate.”  Id. 
at 37. Although it expressly rejected the estate’s invitation to adopt a lodestar approach (which the court 
deemed limited to situations in which the legislature intended to reward attorneys for undertaking socially 
beneficial cases), the court nonetheless recognized that “[a] proportionately high fee…may be justified 
when warranted by the complexities of the case and the size of the estate.”  Id. at 38. Suggesting that the 
size of the Castruccio estate was not an impediment to the fees claimed, the court further observed that 
courts may also “allow large fee awards if the beneficiaries or other interested parties have prolonged or 
complicated the litigation.” Id. at 55-6.  

The court then looked to the circuit court’s application of the factors listed in Rule 1.5 of the ABA’s Model 
Rules of Professional Conduct (Md. Rule 19-301.5), which governs fees. When it set the hourly rates for 
the Baltimore-based attorneys, the trial court focused on one factor in particular:  the fees customarily 
charged in the locality for similar legal services.  Slip Op. at 30.  The appellate court agreed that under 
Rule 1.5, the relevant market for determining an appropriate fee is ordinarily the community in which the 
action is pending.  It noted, however, that courts often “permit out-of-forum counsel to charge higher rates 
than those customary in their own locality in certain circumstances, such as when local counsel with the 
necessary expertise is unavailable, when the complexity of the case warrants the higher rates charged 
by attorneys who concentrate in a specialized area of the law, or when local counsel is unwilling to take 
a case.”  Id. at 41. On the record before it, “there [was] simply no basis to conclude that [the PR] could find 
counsel ‘readily available’ in Anne Arundel County with the specialized experience, staffing resources, and 
financial wherewithal necessary to handle a web of interconnected lawsuits, brought by a determined and 
well-funded adversary, with a battalion of lawyers, who was raising difficult questions in an arcane area 
of the law…[and] who could afford to work, for an extended period of time, on multiple pieces of litigation, 
without being paid, as the estate’s counsel was required to do.”  Id. at 45 (footnotes omitted). 

The court retorted bluntly to the trial judge’s conclusion that there was little complexity to the matters 
for which the Baltimore firm was retained: “From the perspective of the appellate court that has handled 
approximately 10 appeals involving the Castruccio estate, we could not disagree more. The circuit court’s 
statements are wrong as a matter of law.”  Id. at 46, n. 34.   The circuit court was admonished on remand 
to expand its consideration of hourly rates beyond “its conception of a reasonable rate in ordinary, 
conventional litigation in Anne Arundel County,” as this was no such undertaking. Id. 

The court was also critical of the trial court’s assessment that some services that should not have been 
billed to the estate including, for example, its denial of compensation for 245 hours logged in connection 
with unsuccessful pretrial motions. Id. at 49. Observing that even unsuccessful motions can be of benefit 
by educating the judge or narrowing the issues, the court held that the trial court “abused its discretion 
in applying an inflexible, categorical rule that the fiduciary of an estate cannot recover the attorneys’ fees 
in connection with pretrial motions unless those motions are granted.” Id. at 52.  On remand, the trial 
judge was instructed to “conduct a nuanced inquiry into the reasonableness of the arguments that were 
advanced in those motions and the extent, if any, to which they may have benefitted the estate.”  Id.  

Among the other errors noted was the trial court’s reluctance to accept testimony to explain certain time 
entries, but then disallowing payment for want of an explanation, and its refusal to allow payment for time 
spent defending its own rulings on appeal that the attorneys “knew or should have known” would be 
reversed.  Id. at 14, n. 11; 47-8.   Anticipating the next round of appeals, the Court also reminded the trial 
judge of the requirement that it provide clear and concise statements of its reasons for reducing the fees to 
enable effective appellate review.  Id. at 54. As the final chapters of this saga are still being written, the law 
elucidated and created on behalf of the Estate of Peter Castruccio will continue to guide practitioners and 
the courts for years to come. 
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Rookie Attorney Disbarred 
for Incompetence, Financial 
Mismanagement, and Lack of Candor
“A competent attorney recognizes the limits of his or her expertise and does not put the client at risk in 
venturing beyond it.”   Attorney Grievance Comm’n v. Yi  (Misc. Docket AG No. 21, Sept. Term 2019) (Aug. 
21, 2020), Slip Op. at 25. Young attorney John Xander Yi quickly learned that a violation of this fundamental 
principle, at least when coupled with the mismanagement of a trust account and lack of candor with Bar 
Counsel, can result in a legal career shorter in length than the time it took to complete law school. The 
Court of Appeals rejected the third-year lawyer’s “rookie mistake” defense and ordered Yi’s disbarment for 
a trifecta of ethical misdeeds committed in connection with a single case. Id. at 36. 

Yi graduated law school in 2013, and shortly thereafter started a firm that focused on immigration matters.  
While 90% of his practice involved immigration law, Yi also represented a handful of clients in district court 
criminal matters.  He had never represented anyone in the circuit court.  Id. at 5. 

In July 2016, Yi was retained by Sirlis Portillo de Espinoza, a Spanish-speaking immigrant indicted in the 
circuit court on drug charges after she was caught picking up a package of cocaine. Portillo de Espinoza 
signed a retainer agreement written in English, but orally explained to her in Spanish by Yi’s office 
assistant. The agreement required payment of a flat fee of $8,000, $3,000 of which was to be refunded if 
the client entered a guilty plea more than two weeks before trial. Yi was not present when the agreement 
was explained to his client, and never discussed it with her.  Id. at 6. 

Portillo de Espinoza told Yi that she picked up the cocaine under duress after being threatened by a drug 
dealer. During discovery, the State provided text messages from Portillo de Espinoza’s telephone which 
could be read both to corroborate and to undercut the duress defense. Yi concluded that his client’s only 
option was to accept the State’s offer that in exchange for a guilty plea, it would recommend that no jail 
time be served. Portillo de Espinoza followed her attorney’s advice and entered the plea more than two 
weeks before trial. Id. at 10-12. Yi did not refund $3,000 of the retainer as required by the agreement, but 
did subsequently withdraw all but $1,000 of the retainer from his trust account. Id. at 22-23.

Yi also did very little to earn his fee.  He recommended that Portillo de Espinoza plead guilty without 
reviewing discovery provided by the State; without making any discovery requests of his own; without 
filing any motions; without investigating whether the search of his client’s telephone was lawful; without 
calculating the sentencing guidelines and advising his client of the potential sentencing range; without 
placing the terms of the plea offer on the record; without following up on offers of help from his client’s 
mental health care provider; and without advising his client of the potential immigration consequences of 
the plea.  Id. at 25.

After the plea was entered, but before sentencing, Portillo de Espinoza terminated Yi and retained the 
Public Defender to represent her. When advised of Yi’s omissions by the new attorney, the trial judge 
allowed Portillo de Espinoza to withdraw her plea.  Id. at 17.   Portillo de Espinoza was subsequently tried 
before a jury and acquitted on all counts. She and her therapist then complained separately to Bar Counsel 
about Yi’s handling of the case.  Id. 

https://www.courts.state.md.us/data/opinions/coa/2020/21a19ag.pdf
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Yi’s responses to Bar Counsel inquiries were vague and sometimes misleading.  He never fully explained 
why he recommended that his client accept the plea offer, and when asked why he neglected to refund 
the $3,000, he falsely claimed that he tried to contact Portillo de Espinoza, but she never responded. Id. 
at 18-19.  Yi also told Bar Counsel that there was still $1,500 of his client’s money in his trust account when, 
in fact, there was only $1,000 left, and he failed to respond to requests for documentation regarding these 
funds. Id. at 20-21. The records, once obtained, were “indecipherable.” Id. at 23.

Yi was charged with a dozen violations of the Maryland Attorneys’ Rules of Professional Conduct. Bar 
Counsel alleged violations of the general rule that any violation of a disciplinary rule or any conduct 
prejudicial to the administration of justice constitutes misconduct (Rules 8.4(a) and (d)), as well specific 
violations based upon three distinct patterns of misconduct:  

(1) Failing to meet basic professional standards regarding competent (Rule 1.1), diligent (Rule 1.3), and fully 
informed client representation (Rules 1.2(a), 1.4(a) and (b)).  Citing omissions that led to the withdrawal of 
the guilty plea, the Court of Appeals agreed that an attorney violates these rules and “does not provide 
competent and diligent representation if the attorney does not properly examine discovery materials or 
adequately prepare a client and communicate viable options to that client… [,] if the attorney mishandles 
client trust account funds and fails to maintain adequate records of the account…[,]” or “fail[s] to discuss the 
potential immigration consequences of the guilty plea, fail[s] to assess the potential sentence by consulting 
the sentencing guidelines, fail[s] to follow up on the investigation of his client’s mental health, [and] fail[s] to 
place the terms of the plea offer on the record ….” Id. at 24-26 (citations omitted). 

(2)  Mishandling client funds by charging an unreasonable fee (Rule 1.5(a)), failing to communicate the basis 
for the fee (Rule 1.5(b)), and failing to refund an unearned portion of a fee (Rule 1.16(d)). The Court found that 
the $8,000 fee initially requested by Yi was reasonable, but that “[a] fee that is reasonable at the outset 
of a representation can become unreasonable if the lawyer fails to earn it.” Id. at 29. In this case, Rule 
1.5(a) was violated because “the $5,000 in fees that were ultimately owed under the terms of the retainer 
agreement became unreasonable when Mr. Yi failed to perform any legal services of value for Ms. Portillo 
de Espinoza.” Id. Yi’s failure to ensure that the terms of the fee agreement were adequately communicated 
to his client ran afoul of Rule 1.5(b), as Yi was not even present when his employee went over it with her.  
The Court was also troubled by the fact that Yi never explained why he “did not take the simple step of 
providing a retainer agreement form in both Spanish and English.” Id. at 7, n. 4; 29.  By failing to refund 
$3,000, as required by the agreement, and withdrawing most of those funds from his trust account, Yi was 
also found to have misappropriated client property in violation of Rules 1.5 and 1.16(d).

(3)  Dishonesty by making false or misleading statements to Bar Counsel (Rule 8.1), and engaging in 
other acts of deceit (Rule 8.4(c)). Finally, Yi was found to have knowingly misrepresented material facts in 
response to Bar Counsel’s inquiry when he falsely said that his failure to return the unearned portion of the 
retainer was due to Portillo de Espinoza’s lack of cooperation, and that he held $1,500 in his trust account 
when he only retained $1,000.  The underlying acts, in turn, constituted misappropriation of client funds 
and a clear act of dishonesty in violation of Rule 8.4(c). Id. at 31.

The Court set the stage for the appropriate sanction in the opening line of its opinion: “The regulation of 
attorneys through the attorney disciplinary process is not so much a matter of crime and punishment as 
one of consumer protection.” Id. at 1. The Court weighed several aggravating factors (putting his client on 
the road to conviction and deportation despite having a viable defense; mishandling of client funds; and 
misrepresentations to Bar Counsel) against the mitigating circumstances (inexperience; no prior disciplinary 
actions; corrective measures to improve office procedures; and an otherwise good reputation), and 
concluded that disbarring Yi was the only way that it could fulfill its duty to protect the public. Id. at 1; 34-35. 
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In reaching this conclusion, the Court observed that “[m]isappropriation of funds by an attorney is an act 
infected with deceit and dishonesty and ordinarily will result in disbarment in the absence of compelling 
extenuating circumstances justifying a lesser sanction.” Id. at 34, quoting Attorney Grievance Comm’n v. 
Zimmerman, 428 Md. 119, 144 (2012). Yi’s inexperience, the Court determined, was not such a circumstance.  
Id. at 36.  By stressing Yi’s dishonesty in ordering disbarment, the Court left open the possibility of a lesser 
sanction, perhaps with remedial or supervisory measures to protect the public, in situations where a 
young lawyer is found to have simply gotten in over his or her head. The Court made clear, however, that it 
expects all attorneys to recognize and honor their professional limitations.
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