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FOREWORD

As members of a learned profession, attorneys in Maryland are governed not only by the 
parameters of the law but also by a code of ethics designed to reassure the public that 
the lawyers in this State will act skillfully, diligently, and honestly in their dealings with the 
court, clients, opposing parties, third parties, and the public. 

The MSBA Committee on Ethics exists to assist Maryland attorneys in understanding 
the Maryland Attorneys’ Rules of Professional Conduct. The Committee does so in three 
ways: 1) Issuing formal written opinions that address issues presented to the Committee 
by Maryland lawyers; 2) Providing informal “hotline” service to the legal community; and 
3) Offering continuing legal education programs devoted to ethics. 

The written opinion process begins with the Chair screening requests for a written 
opinion. If a request presents a significant issue not addressed in past formal opinions, 
the Chair forwards the request to the Committee for discussion. If the Committee 
determines that a written opinion should follow, the Chair assigns a member to draft 
a response on behalf of the Committee. The drafter circulates the draft for further 
Committee discussion. Typically, drafts undergo substantive and stylistic edits before a 
vote occurs. If a majority of the Committee voting approves the opinion, the Committee 
sends the finalized opinion to the attorney who requested assistance, and the MSBA 
publishes the opinion. 

The Committee’s opinions are key word searchable in a database 
accessible on the MSBA Ethics Opinions & Hotline webpage.

The formal written opinion process can take from one month to several months 
depending upon the complexity of the issue and other considerations. In contrast, the 
Committee’s Ethics Hotline exists to provide quick informal ethics advice to Maryland 
lawyers. The Ethics Opinions & Hotline webpage lists the names and telephone numbers 
of Committee volunteers staffing the Hotline each month. Hotline advice is that of the 
individual Committee volunteer only. 

Although formal opinions of the Committee are not binding on Maryland Bar Counsel 
or the Maryland Court of Appeals, they represent the consensus (and often unanimous) 
interpretation of the Rules of Professional Conduct by a group of experienced lawyers, 
many of whom have served on the Committee for over a decade.

On behalf of the Committee, we commend the MSBA for publishing Ethics & Risk 
Management for the Maryland Lawyer, containing our recent formal opinions along 
with articles discussing legal ethics. We anticipate that practitioners will find this a useful 
resource. 

    

Wayne M. Willoughby
Chair, MSBA Committee on Ethics

https://www.msba.org/for-members/resources/ethics-hotline-opinions/
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PREFACE

The Maryland Rules of Professional Conduct impose obligations on lawyers, not only 
to advocate on behalf of their clients’ interests, but also to maintain certain levels of 
integrity, respect, and professionalism. The Rules outline the ethical duties of licensed 
attorneys but the implications of these responsibilities in actual practice is not always 
clear. The Maryland State Bar Association Committee on Ethics periodically issues 
opinions regarding the bearing of the provisions of the Rules on a licensed Maryland 
attorney’s potential conduct.  

The Committee opinions are for advisory purposes only and are not binding on the 
Committee, the Maryland Court of Appeals, or the Attorney Grievance Commission of 
Maryland. Instead, they only carry the weight a reviewing authority chooses to grant 
them. That said, they are vital resources for navigating the ethical complexities when 
practicing law in an environment that is ever-changing due to sociological, technological, 
and legal developments. 

The MSBA collected opinions published by the Committee from 2019 through 2021 and 
compiled them in this resource. The opinions cover a variety of issues and are broadly 
organized by topic. They are accompanied by Bar Journal articles on ethics published 
over the same time period and a white paper on virtual professionalism.  We hope that 
attorneys will find it to be a convenient tool they can use to answer ethical questions they 
encounter in their daily practice. We welcome any feedback at info@msba.org.

    

Colleen Aracri
MSBA Legal Content Developer

mailto:info%40msba.org?subject=
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2021 -03

Propriety of Binding An Attorney to a 
Confidentiality/Non-Disparagement 
Clause As Part of a Pre-Suit 
Settlement

In your email of October 2, 2020, you requested an opinion concerning the demand of a Virginia 
defendant that you become a signatory on a pre-suit release of your client’s personal injury claim. The 
Committee on Ethics of the Maryland State Bar Association considered and approved the following as our 
written opinion on the matter you raised.

QUESTION PRESENTED: Whether an attorney ethically may sign a client’s pre-suit release of a personal 
injury claim containing language that contractually obligates the attorney to maintain confidentiality and 
non-disparagement.

CONCLUSION: It is not ethically proper for an attorney to sign a client’s settlement agreement of a 
personal injury claim if the document broadly obligates the attorney to maintain confidentiality and non-
disparagement such that it could act to restrict the attorney’s right to practice. This applies irrespective of 
whether settlement occurs before or after suit is filed. It would be permissible for the attorney to sign a 
client’s settlement agreement containing a narrow requirement that the attorney maintain confidentiality 
over such things as the existence and terms of the settlement agreement, provided such information is not 
publicly available. Likewise, it would be permissible for the attorney to sign a client’s settlement agreement 
requiring non-disparagement unless the agreement directly or indirectly limits the lawyer’s ability to 
represent vigorously new clients against the settling party.

FACTS PRESENTED FOR CONSIDERATION: Your client is resolving a personal injury claim against a 
tortfeasor-driver before filing a lawsuit. The releasee’s Virginia insurance carrier asked you to sign the 
settlement agreement and release of your client’s claim only as it relates to confidentiality and non-
disparagement. Aware of our opinion (Ethics Docket No. 2016-07) concerning the propriety of an attorney 
for a party in litigation signing a settlement agreement containing confidentiality terms, the Virginia insurer 
draws the distinction that the present settlement is occurring pre-suit, thus before any information about 
the incident has become public.

ANALYSIS/DISCUSSION: Ethics committees and boards of professional conduct across the United States 
have extensively addressed the topic of confidentiality provisions in settlement agreements. While the 
underlying facts vary based upon the language and scope of the requested confidentiality provisions, and 
the extent to which each jurisdiction has adopted ABA Model Rules of Professional Conduct, the analysis 
of the issues is generally consistent and principally focused upon the state’s version of ABA Model Rule of 
Professional Conduct 5.6(b).

This Committee most recently addressed the issue of confidentiality agreements in Ethics Docket No. 
2016-07. There, the issue revolved around a defendant’s attempt via a settlement agreement to bind the 
plaintiff’s attorney never to discuss or disclose the underlying facts of the case. After analyzing our past 

MAINTAINING CLIENT CONFIDENTIALITY
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opinions, and those of ethics committees of our sister states, we concluded that in our opinion a settlement 
agreement requiring a lawyer for a party never to discuss or disclose the underlying facts of the case would 
violate Maryland Attorneys’ Rules of Professional Conduct Rule 19-305.6. Ethics Docket No. 2016-07. That 
Rule, in its relevant part, reads, “An attorney shall not participate in offering or making: … (b) an agreement 
in which a restriction on the attorney’s right to practice is part of the settlement of a client controversy.”1 
Rule 19-305.6.

Although our 2016 opinion expressly addressed settlement of a suit in litigation, thus discussed the matter 
before it in the context of publicly available information, we believe the policies that underpin Rule 19-305.6 
apply with equal force to a pre-suit settlement.

Three policy considerations justify the prohibition on settlement terms that effectively limit an attorney’s 
ability to represent future clients against the settling party. First, public policy favors full access to qualified 
legal counsel but broad confidentiality provisions restrict the public’s access to lawyers who may be the 
most capable to handle a particular claim. ABA Formal Op. 93-371. See, e.g., D.C. Bar Ethics Op. 335 (2006)
(There is a “basic principle … that clients should have the opportunity to retain the best lawyers they can 
employ to represent them.”) Second, a settlement containing a broad confidentiality provision may reflect 
the defendant’s desire to “buy off” plaintiff’s counsel rather than provide appropriate compensation based 
upon the merits of the claim. ABA Formal Op. 93-371. Third, such agreements create a conflict of interest 
between the lawyer’s present client and potential future clients. ABA Formal Ops. 93-371 and 00-417.

In our opinion, these policy considerations come into play irrespective of whether settlement occurs before 
or after commencement of a suit. See Bar Ass’n of San Francisco Ethics Comm., Op. 2012-1(“Although this 
opinion posits a factual scenario involving settlement of existing litigation, the Committee believes that the 
same issues would be raised with regard to the settlement of a non-litigation matter.”).

For example, if an attorney representing the employee in an employment discrimination case obtains a 
“smoking gun” memorandum, a settlement agreement that would prevent the attorney from using that 
document (or knowledge of that document) in any future case against the employer would materially 
limit the attorney’s ability to represent effectively new clients against that employer, and thus, compel the 
attorney to decline such representation.2 This is because of the interplay between Rule 19-301.9 (Conflict of 
Interest-Former Client) and Rule 19-301.7 (Conflicts of Interest).

Absent certain circumstances irrelevant here, Rule 19-301.9 prohibits a lawyer from revealing information 
relating to representation of a former client without client consent, a consent the former client likely 
could not give without violating a confidentiality provision if one exists in the former client’s settlement 
agreement. Rule 19-301.7 (in part) prohibits representing a client when there is a significant risk that 
the lawyer’s responsibilities to a former client will materially limit the lawyer’s representation. Thus, a 
contractual prohibition barring a lawyer from using information learned from representation of a client is 
effectively a restriction upon the lawyer’s right to practice. ABA Formal Op. 00-417.

The same would hold true if the confidentiality clause were to apply to any other form of knowledge 
gained by the attorney during the representation, such as familiarity with the policies and practices of the 
releasee. Pre-suit or post suit, a contractual restriction on the ability of the releasor’s attorney to utilize 
such knowledge in future cases would restrict the attorney’s ability to practice and represent new or other 
existing clients against the settling releasee. In our opinion, Rule 19-305.6 prohibits this.

To assist Maryland lawyers examining proposed confidentiality provisions in settlement agreements, we 
agree with the approach suggested by the Colorado Bar Association Ethics Committee, “[A] claimant’s 
attorney should not agree to a settlement restriction giving the attorney significantly less discretion in 

1 We see no benefit in repeating in the present opinion the many ethics opinions from Maryland and elsewhere cited and discussed in Ethics Docket 
No. 2016-07.

2 To the extent our tentative language in Ethics Docket No. 1998-10 could be read to suggest otherwise, it is hereby overruled.
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the prosecution of a claim than an attorney independent of the agreement would have.” Colo. Bar Ethics 
Comm. Op. No. 92 (1993).

Moreover, people in need of representation typically assess the competence and qualifications of a 
prospective lawyer in terms of that lawyer’s experience with handing matters similar to the one presented 
by the potential client. Therefore, a confidentiality provision limiting the attorney’s ability to disclose 
information that might influence the retention decision, such as the attorney’s experience in a specific area 
(e.g., representing employees in a particular industry in employment discrimination matters), or that the 
attorney has experience handling matters against a particular person or entity, in our view would constitute 
a restriction on the attorney’s right to practice in violation of Rule 19-305.6. See Bar Ass’n of San Francisco 
Ethics Comm., Op. 2012-1 (Even if attorney’s areas of experience are not public, a settlement provision 
barring attorney from advertising experience in substantive area of LGBT harassment, or against a specific 
defendant, is unethical).

Accordingly, it is the Committee’s view that the propriety of a confidentiality clause does not turn upon 
whether a settlement occurs before or after filing suit. Under Rule 19-305.6, the salient issue is whether 
the confidentiality provision directly or indirectly poses a restriction on the attorney’s right to practice. The 
resolution of that issue depends upon the specific language of the confidentiality clause.

You have not provided us with the confidentiality clause that the Virginia carrier asked you to sign so 
we cannot comment further about your individual situation except to emphasize that provisions broadly 
prohibiting disclosure of information are generally impermissible. Narrowly tailored or limited prohibitions 
generally are permissible. Examples of a narrowly tailored confidentiality provision routinely found to be 
ethically acceptable include the existence of a settlement and the terms and conditions of the settlement 
agreement itself, provided such matters are not already public information. See Ethics Docket No. 2016-04.

The considerations that apply to confidentiality also apply to non-disparagement. Whether an attorney for a 
party may sign a non-disparagement clause in a settlement agreement depends upon how broadly drafted 
the clause is. As the Ethics Committee of the Indiana State Bar Association observed:

If the clause is interpreted to ban either the filing of a new action against the defendant or statements 
made in the course of such an action, on the ground that a complaint or other statements made in the 
course of the litigation are “disparaging,” then the agreement would clearly violate Rule 5.6(b).

Indiana Ethics Op. No. 2014-1.

Accordingly, it is our opinion that a non-disparagement clause that essentially limits the lawyer’s ability to 
represent other clients to the same degree as any other lawyer could is impermissible under Rule 19-
305.6. In contrast, a settlement provision that prevents the lawyer from making malicious public statements 
concerning the settling party outside the context of representing a client, in our view, likely does not restrict 
the lawyer’s ability to prosecute future claims on behalf of other clients, and thus would not violate Rule 19-
305.6. See, Ohio Bd. of Prof. Conduct Op. 2019-4.

In conclusion, we observe that our opinions herein focus “solely on what an attorney may agree to or 
request in a settlement agreement. To the extent that Rule 1.6 otherwise may permit a client to require that 
an attorney maintain certain information in confidence, Rule 5.6 does not limit a client’s ability to do so or 
an attorney’s obligation to abide by such a request.” Ethics Docket No. 2016-04.

We hope this response is helpful. Thank you for contacting the Committee on Ethics.

Very truly yours,

MSBA COMMITTEE ON ETHICS
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R E F E R E N C E S :
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MARPC Rule 19-305.6
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ABA Model Rule of Professional Conduct 5.6(b)
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Colo. Bar Ethics Comm. Op. No. 92 (1993)

D.C. Bar Ethics Op. 335 (2006)

Indiana Ethics Op. No. 2014-1.

Ohio Bd. of Prof. Conduct Op. 2019-4.

DISCLAIMER: Opinions of the Maryland State Bar Association (MSBA) Ethics Committee are an 
uncompensated service of the MSBA. This Committee’s opinions are not binding on the Maryland Court 
of Appeals, Maryland Attorney Grievance Commission, MSBA or this Committee. The reader is advised 
that subsequent judicial opinions, revisions to the rules of professional conduct, and future opinions of 
this Committee may render the Opinions stated herein outdated. As such, the Committee’s opinions are 
advisory only and neither the Committee nor the MSBA assumes any liability whatsoever with respect 
thereto. Accordingly, reliance upon the opinions of this Committee is solely at the risk of the user.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
DOCKET NO.  2021 -06

Can a Maryland Entity providing 
legal and non-legal services include 
in a central primary database basic 
contact and demographic information 
of all Maryland Entity clients?

Is a personal meeting with the current or former legal client of the Maryland Entity required for the 
Maryland Entity to obtain informed consent to include basic contact and demographic information of the 
client in a central primary database along with non-legal clients of the Maryland Entity, and to offer the legal 
client non-legal services?

You are General Counsel to a Maryland non-profit (Maryland Entity) approved by the Maryland Legal 
Services Corporation to provide legal services to people of limited means and have requested a written 
opinion concerning the propriety of including in a central primary database the contact and demographic 
information of Maryland Entity clients who receive legal services, along with those Maryland Entity clients 
who receive non legal services, where the Maryland Entity employees, including non-attorneys, have 
access to the database. The Committee on Ethics of the Maryland State Bar Association considered and 
approved the following as our written opinion on the matter you raised.

S TAT E M E N T  O F  FAC T S

Maryland Entity is a nonprofit organization incorporated in Maryland with a non-attorney CEO and a Board 
of Directors which includes attorneys and non-attorneys.  Maryland Entity is an approved legal services 
provider by the Maryland Legal Services Corporation under Md. Code Ann Human Resources Article Title 
11 and has multiple units which serve the public interest, including a legal services unit, which employs 
Maryland barred attorneys and non-attorney staff to represent low-income residents in the areas of 
immigration, family law, and domestic violence orders of protection.  Maryland Entity also operates non-
legal units which serve the public interest, including, but not limited to, providing housing assistance, social 
services, food distribution and assisting clients in obtaining access to various community resources and 
opportunities.

When a person becomes a Maryland Entity client, they are advised that they are a client of the Maryland 
Entity. The client is transferred to the appropriate unit within the organization based on their individualized 
needs. For those clients requiring legal services (“legal clients”), they are transferred to the legal unit of 
Maryland Entity.

Historically, legal clients’ contact information has been kept separately from the other Maryland Entity 
clients. Maryland Entity has found this to be burdensome and inconsistent with the Maryland Entity’s 
mission of offering holistic integrated services. Therefore, Maryland Entity intends to transition to one 
primary database for intake of all Maryland Entity clients, while legal staff will continue to use the Maryland 
Entity’s legal software for legal services only. The primary database will be confidential, for internal use by 

MAINTAINING CLIENT CONFIDENTIALITY
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Maryland Entity staff only, and will have only basic contact, and demographic information for each client.

Maryland Entity will seek the consent of new legal clients to share their name and contact information 
so that Maryland Entity through its other units can contact them directly to provide them with general 
information about Maryland Entity programs and services relating to the client’s identified need and 
will only contact the client for this reason upon obtaining consent. Maryland Entity intends to obtain the 
consent of former and current clients to share this same information, as well.

Q U E S T I O N S  P R E S E N T E D

Can Maryland Entity contact former clients who obtained legal services from Maryland Entity using a form 
email to ask for and receive their informed consent, or must their Maryland Entity attorney representative 
call or meet with them to get their consent?

Can Maryland Entity contact current clients who obtained legal services from Maryland Entity using a form 
email to ask for and receive their informed consent, or must their Maryland Entity attorney representative 
call or meet with them to get their consent?

If the central client database is secure and only Maryland Entity employees, attorneys and non-attorneys 
who are bound by confidentiality as employees of Maryland Entity access the database, is there any reason 
names, contact information, and basic demographic information of all Maryland Entity clients cannot be 
kept on the primary database?

B R I E F  CO N C LU S I O N

Yes. MRPC do not preclude Maryland Entity from obtaining consent from former clients via a form email 
communication.

Yes. MRPC do not preclude Maryland Entity from obtaining consent from current clients via a form email 
communication.

Maybe, as it is unclear whether legal clients are advised that their status as “Maryland Entity clients” means 
their confidential information is available to non-legal persons and units that may not be bound by the 
Maryland Rules of Professional Conduct Confidentiality requirements, though they may be bound by the 
Maryland Entity’s Confidentiality Requirements. However, this ethical concern is adequately addressed 
when the client provides informed consent.

A N A LYS I S / D I S C U S S I O N

The facts as presented by the requestor show that clients of the Maryland Entity are transferred to 
appropriate units within Maryland Entity based on their individual needs, including the legal services 
unit. Maryland Entity plans to advise its clients at intake that their names, contact information, and basic 
demographic information will be kept in a primary database to which Maryland Entity administrative and 
social services staff have access and they will be provided with sufficient information to give their informed 
consent.

Analysis of this issue concerns a review and consideration of Maryland Rules of Professional Conduct 
(“MRPC”), Rule 19-301.6 (Confidentiality of Information, 1.6) (hereinafter, “Rule 1.6”) and Rule 301.8 
(CONFLICT OF INTEREST; CURRENT CLIENTS; SPECIFIC RULES (1.8). Rule 1.6 provides in part:

(a) An attorney shall not reveal information relating to representation of a client unless the client gives 
informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the 
disclosure is permitted by section (b) of this Rule.

MRPC 19-301.0 (f) (Rule 1.0) defines “informed consent” as follows:
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(f) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the 
attorney has communicated adequate information and explanation about the material risks of and 
reasonably available alternatives to the proposed course of conduct.

Rule 1.8 provides in part:

(f) An attorney shall not accept compensation for representing a client from one other than the client 
unless:

(1) the client gives informed consent;

(2) there is no interference with the attorney’s independence of professional judgment or with the client-
attorney relationship; and

(3) information relating to representation of a client is protected as required by Rule 19-301.6 (1.6).

Rule 1.8 includes comments that apply to this inquiry. Specifically Comments 11 and 12 address situations 
where someone is paying the attorney to represent another:

Person Paying for an Attorney’s Services–[11] Attorneys are frequently asked to represent a client under 
circumstances in which a third person will compensate the attorney, in whole or in part. The third person 
might be a relative or friend, an indemnitor (such as a liability insurance company) or a co-client (such 
as a corporation sued along with one or more of its employees). Because third-party payers frequently 
have interests that differ from those of the client, including interests in minimizing the amount spent 
on the representation and in learning how the representation is progressing, attorneys are prohibited 
from accepting or continuing such representations unless the attorney determines that there will be no 
interference with the attorney’s independent professional judgment and there is informed consent from the 
client. See also Rule 19-305.4 (c) (5.4) (prohibiting interference with a attorney’s professional judgment by 
one who recommends, employs or pays the attorney to render legal services for another).

[12] Sometimes, it will be sufficient for the attorney to obtain the client’s informed consent regarding the fact 
of the payment and the identity of the third-party payer. If, however, the fee arrangement creates a conflict 
of interest for the attorney, then the attorney must comply with Rule 19-301.7 (1.7). The attorney must also 
conform to the requirements of Rule 19-301.6 (1.6) concerning confidentiality. Under Rule 19-301.7 (a) (1.7), 
a conflict of interest exists if there is significant risk that the attorney’s representation of the client will be 
materially limited by the attorney’s own interest in the fee arrangement or by the attorney’s responsibilities 
to the third-party payer (for example, when the third-party payer is a co-client). Under Rule 19-301.7 (b) (1.7), 
the attorney may accept or continue the representation with the informed consent of each affected client, 
unless the conflict is nonconsentable under that section. Under Rule 19-301.7 (b) (1.7), the informed consent 
must be confirmed in writing.

The confidentiality rule applies to matters communicated in confidence by the client and any information 
that relates to the legal representation of the client, regardless of the source. See Comment 3 to Rule 1.6. 
As discussed more fully below, client contact information is information that is deemed confidential and not 
subject to disclosure, except as permitted by the Maryland Rules of Professional Conduct, and specifically 
Rule 1.6.

The ABA Standing Committee on Ethics and Professional Responsibility issued Formal Opinion 480 (March 
6, 2018), in which the ABA Committee discussed the duty of confidentiality under Model Rule 1.6 (which is 
largely mirrored in Maryland’s Rule 1.6) in the context of public social media commentary. Therein, the ABA 
Committee noted that “[e]ven client identity is protected under Model Rule 1.6.”

As stated in the comments to Rule 1.6, “[a] fundamental principle in the client-attorney relationship is that, 
in the absence of the client’s informed consent, the attorney must not reveal information relating to the 
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representation.” Rule 1.6, comment 2.

Particularly in areas of solicitation, even where beneficial services are being offered to the target, it is 
imperative that clients can trust that their attorneys are not disclosing their contact information for non-legal 
purposes or purposes not necessary for the provision of legal services.

In this case, it appears possible that a Maryland Entity client may not fully understand that their contact 
and demographic information is subject to disclosure to other Maryland Entity units, even though the 
client seeks only legal help, nor is it clear that the client has given the informed consent required by Rule 
1.8. Without adequate information and full disclosure, the client could believe their contact information is 
taken only to refer them to an attorney or legal unit, and for no other reason. Any ethical dilemma about 
including the Maryland Entity clients in a central primary database to which non legal persons and units 
have access and using that database to offer Maryland Entity services is resolved by obtaining the clients’ 
informed consent, which may be accomplished at the outset of the legal representation. Once the client 
gives informed consent, the Maryland Entity is free to include the clients in a central primary database and 
disseminate information to the legal clients about the non-legal services or public benefits that may help 
the clients.

Two of the requestor’s inquiries concern whether the communication of information to the client prior to the 
latter giving consent requires a personal communication (in person, virtual, telephonic, person to person, 
for example), rather than a form communication that is emailed to all clients.

The MRPC do not proscribe consulting with the client or providing information for purposes of ensuring 
informed consent by way of a form electronic communication. The “information” required for Informed 
Consent is that which is “adequate information” that includes “an explanation about the material risks of 
and reasonably available alternatives to the proposed course of conduct.”

The MRPC defines “consultation” as follows:

(c) “Consult” or “consultation” denotes communication of information reasonably sufficient to permit the 
client to appreciate the significance of the matter in question.

See MRPC 19-301.0 (c). This definition does not limit consultation to person-to-person communications. 
Additionally, Rule 1.6 does not require that the communication of information for purposes of obtaining 
informed consent be person-to-person communications, as opposed to a form. Nevertheless, an attorney 
who relies upon email communications with a client must be reasonably assured that the method and 
manner of communication achieves compliance with the Rules. ABA Opinion 477R discusses the issue 
regarding the use of email in communicating with a client (primarily, if not exclusively addressing sending 
emails to the client) and identifies a number of issues for consideration. In addition to those considerations, 
the communication you propose creates an additional question. Can the attorney assume that an email 
response is actually from the client? Usually, at the outset of representation an attorney will discuss 
methods of communication and gain the client’s informed consent regarding use of a specific form, 
especially one where identification can be difficult.

So, while email communications to gain informed consent are not prohibited, they may carry some 
substantial risks.

In offering this opinion, the Committee notes that Maryland law seems to conflict with practice and a 
legislative fix might be in order. Corporations are prohibited from practicing law in Maryland, Md. Code 
Ann., Corps. & Assn’s § 5-102(a)(2), unless they do so as Professional Services Corporations. Similarly, 
those who engage in the practice of law must be licensed to do so or be exempt from licensing by way 
of an exception. Your inquiry describes Maryland Entity non-licensed employees providing other types 
of legal advice to the Entity’s clients. One of the exceptions authorizes individuals providing services to 
clients in rent escrow or eviction cases where they are employed by grantees of or other entity recognized 
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by the Maryland Legal Services Corporation. Md. Code Ann., Business & Occupations § 10-206. By way 
of another exception, the Maryland Court of Appeals allows attorneys licensed in other states to practice 
law on behalf of an employer under Rule 19-218(c) provided the employer is a grantee of or recognized by 
the Maryland Legal Services Corporation and is on a list of such entities provided by the Maryland Legal 
Services Corporation to the Court of Appeals and that is published on the Court’s website. The Committee 
notes that the Maryland Entity is listed as a grantee of or is recognized by the Maryland Legal Services 
Corporation and included on the Court’s website as such and the Committee assumes was accorded a 
grant or recognized based on the services you have described. Thus, Rule 19-218 seems to imply that 
the Court of Appeals allows a not-for-profit entity to offer legal services despite not being a Professional 
Services Corporation. So, on the one hand, the law seems to prohibit Maryland Entity from practicing law, 
while on the other, it is impliedly allowed to do so under the auspices of a program supported by both the 
legislature and the courts.

Accordingly, this opinion should not be interpreted to approve of conduct that amounts the unauthorized 
practice of law, but intends to inform you that, should Maryland Entity be in full compliance with Maryland’s 
requirements for the practice of law, it may address the issues of confidentiality as we have explained.

CO N C LU S I O N

Based on the facts presented, the Maryland Entity should obtain the informed consent of Maryland Entity 
clients prior to including the latter’s confidential information on a primary database to which non-legal 
persons and units have access and should include the information necessary to advise the clients of the 
action to be taken and explain to the client any material risks of and reasonably available alternatives to the 
proposed course of conduct.

The MRPC does not proscribe or dictate a particular method of communication to former, current, or 
prospective clients. As to that element of obtaining informed consent, we can only advise that you must 
assure yourself that you have your client’s informed consent.

Very truly yours,

MSBA COMMITTEE ON ETHICS

(1) We offer no opinion on how federal courts or other states where Maryland attorneys practice may view 
this issue.
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DISCLAIMER: Opinions of the Maryland State Bar Association (MSBA) Ethics Committee are an 
uncompensated service of the MSBA. This Committee’s opinions are not binding on the Maryland Court 
of Appeals, Maryland Attorney Grievance Commission, MSBA or this Committee. The reader is advised 
that subsequent judicial opinions, revisions to the rules of professional conduct, and future opinions of 
this Committee may render the Opinions stated herein outdated. As such, the Committee’s opinions are 
advisory only and neither the Committee nor the MSBA assumes any liability whatsoever with respect 
thereto. Accordingly, reliance upon the opinions of this Committee is solely at the risk of the user.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2019-02

Fees – Permissibility of Markup for 
Cost of Outsourced Legal Work

We have been asked to reconsider and rescind a 25-year-old opinion by this Committee, MSBA Ethics 
Opinion 1992-19. In the years since Opinion 1992-19 was first published, this Committee has had the 
opportunity to revisit the ethics surrounding the use of contractor attorneys. While we have not specifically 
rescinded Opinion 1992-19, we have authored more recent opinions that we believe effectively address 
your concern, as discussed below.

In MSBA Ethics Opinion 1992-19, this Committee addressed the permissibility of billing clients for legal 
research performed by an outside research service. At the time, this Committee concluded that, while the 
costs of outsourced research may be billed to clients as a cost of litigation, an attorney “may not bill the 
client for any amount greater than that which it actually paid for the contractual services.” In reaching this 
conclusion, the Committee referenced MARPC 1.5, specifically sub-sections (a) and (e):

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable 
amount for expenses. The factors to be considered in determining the reasonableness of a fee include the 
following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite 
to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude 
other employment of the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent…

(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint 
responsibility for the representation;

(2) the client agrees to the joint representation and the agreement is confirmed in writing; and

(3) the total fee is reasonable.

In the last 25 years, there have been multiple ABA Formal Opinions1 and opinions from many state ethics 
committees that have addressed this issue, including at least two opinions by this Committee.2 Opinions 
regarding the permissibility of billing a client an amount higher than a firm’s costs associated with procuring 

1 ABA Formal Opinions are ethics opinions published by the Committee on Ethics and Professional Responsibility of the American Bar Association, 
which is similar in nature to the MSBA Ethics Committee.

2 MSBA Ethics Opinion 2001-31 and MSBA Ethics Opinion 2017-07.

FEES FOR SERVICES
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work product from a contractor attorney often turn on the facts of a given situation. For example, whether 
the costs associated with hiring a contractor attorney are billed as an “expense” or alternatively as a 
“fee” may be an important distinction ethically.3 Other opinions turn on whether, and the degree to which, 
a hiring attorney supervises a contractor attorney; or alternatively whether, or the extent to which, a 
contractor’s work is reviewed and adopted by a hiring attorney as firm work product.

Despite the factual divergences among the various opinions addressing billing practices in the context 
of contractor attorneys, all opinions on the issue agree that ethically, the ultimate question is whether the 
amount billed to a client is reasonable.

In MSBA Ethics Opinion 2017-07, this Committee addressed several questions related to the hiring 
of attorneys as contractors, including the ethics of a variety of billing practices related to “contractor 
attorneys,” and confirmed the guidance offered in our opinion 2001-31:

Your third question asks whether the hiring attorney can bill for your services at a rate higher than what you 
have charged. A prior opinion of the Committee, 92-19, concluded that a lawyer could not “bill the client 
for any amount greater than that which it actually paid for the contractual services” and also concluded 
that the fee of a contract attorney should be billed as a cost and not as a legal fee. The ABA provided 
a much more extensive analysis of the issue in ABA Opinion 88-356. That opinion reached a different 
conclusion allowing a lawyer to bill these expenses either as costs or as fees, but differentiated the method 
for doing so and the responsibilities of the lawyer to the client. In essence, ABA Opinion 88-356 provides 
that an attorney who bills the client for a contract attorney’s work as legal services can include its costs for 
assuming the responsibility of the work and time to review it; whereas when the firm bills the client for the 
services of the contracting lawyer as an expense and not as legal services then the firm could not attach a 
surcharge, but must pass the expense along to the client in the amount incurred. This Committee followed 
with its opinion 2001-31 regarding how a hiring attorney can structure billing arrangements for a contract 
attorney and commends that opinion to your attention.

In MSBA Ethics Opinion 2001-31, the Committee addressed a variety of permissible billing arrangements, 
when contemplating the use of contractor attorneys, and the ways clients may be billed under the 
different billing methodologies. With regard to the specific question of whether a firm may bill a client an 
amount higher than a firm’s costs associated with procuring work product from a contractor attorney, this 
Committee said:

Rule 1.5(a) requires that a lawyer’s fee shall be reasonable, and that is so whether or not the retainer 
agreement is in writing. … In accordance with the ABA’s 1995 ‘Statement of Principles In Billing For Legal 
Services’, “If the client and the lawyer reach an agreement with respect to a billing arrangement after 
disclosure and understanding, fees for legal services calculated in accordance with such agreement should 
be presumed reasonable.”

Accordingly, subject to Rule 1.5(a) (reasonableness of fees), the retainer agreement with the client can 
provide for the engagement of a contract lawyer at a stipulated rate or amount, which rate includes a 
surcharge or profit for the retaining lawyer.

We again state that the practice of marking up the costs associated with hiring a contractor attorney can 
be permissible, provided that such mark up is done in a way that renders the ultimate fee reasonable, 
thereby complying with Rule 1.5(a).

The extent to which the client must be informed of, consent to the use of, and consent to the billing 
arrangement associated with contractor attorneys have been discussed by multiple ethics committees. 
We believe the ABA Opinion 88-356, which this Committee adopted in our opinion 2001-31, provides the 

3 Some committees have found that a Maryland Rule 1.5(e) (or a differently numbered corollary) analysis should be triggered when a firm bills expenses 
associated with hiring a contractor attorney as a “fee,” rather than an “expense.”



Ethics and Risk Management for the Maryland Layer  19

appropriate guidance:

“[W]here the contract lawyer is performing independent work for a client without the close supervision of 
a lawyer associated with the law firm, the client must be advised of the fact that the contract lawyer will 
work on the client’s matter and the consent of the client must be obtained. This is so because the client, by 
retaining the firm, cannot reasonably be deemed to have consented to the involvement of an independent 
lawyer. On the other hand, when the contract lawyer is working under the direct supervision of a lawyer 
associated with the firm, the fact that a contract lawyer will work on the client’s matter will not ordinarily 
have to be disclosed to the client. A client who retains a firm expects that the legal services will be 
rendered by lawyers and other personnel closely supervised by the firm. Client consent to the involvement 
of firm personnel and the disclosure of those personnel of confidential information necessary to the 
representation is inherent in the act of retaining the firm.”

Although we believe the extent to which the client must be informed of, consent to the use of, and consent 
to the billing arrangement associated with contractor attorneys attorney are highly fact dependent, we feel 
that in all situations, attorneys continue to have an ethical obligation to be truthful and to apprise the client 
sufficiently for the attorney to comply with the MARPC, including, but not limited to, the reasonableness 
requirements of Rule 1.5(a). The Committee also cautions that an attorney who blithely subcontracts work 
without any oversight of a contractor attorney is disregarding obligations to a client that are separate and 
distinct from any fee issue at hand. An attorney who reviews and adopts the work of a contractor attorney, 
consistent with the attorney’s billing agreement with a client, may bill the client as agreed, provided that 
the billing agreement complies with the MARPC. Attorneys who do not review and accept responsibility for 
the work product of contractor attorneys may not claim the work product as their own. Moreover, where a 
firm hires a contractor attorney and does not closely supervise that attorney’s work, the specific facts of the 
situation may change the relationship sufficiently to trigger a Rule 1.5(e) analysis.

In summary, we believe it is permissible for a firm to charge an amount higher than the actual costs 
associated with procuring work product from an outside attorney on a contract basis in certain situations, 
subject to the reasonableness limitations of MARPC Rule 1.5. The Committee collectively feels that (1) 
disclosure of the use of contractor attorneys, (2) disclosure of the billing arrangement under which a client 
will be charged for the services provided by contractor attorneys, (3) the express consent of a given client 
to the use and billing arrangement associated with contractor attorneys are paramount to the ethical 
analysis of a particular billing arrangement. Disclosure of such details in a retainer agreement at the outset 
of representation would be the best practice for attorneys considering implementing either the use of 
contractor attorneys or any sort of charge (fee, expense, or otherwise) for the costs associated with the use 
of such attorneys.



Ethics and Risk Management for the Maryland Layer  20

MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2019-04

Fees – Donation of Attorney’s services 
to be auctioned for charity

Nearly 40 years have passed since we were asked to render an opinion on whether an attorney’s services 
may be auctioned on behalf of charity. When the issue was first raised, the Parents Club of a local private 
school wished to include legal services as part of a fundraising auction.

Wishing to comply with existing Disciplinary Rules, the attorney asked us whether “a lawyer’s services 
[may] be auctioned on behalf of charity, and, if so, what constraints must be observed?” The attorney 
also sought our “guidance with regard to any limitations concerning specific areas of practice, hours or 
valuation of services and whether the auction should take place on an anonymous basis or for the service 
of a specifically named attorney.”

Rather than place limitations on participation, we rejected this practice in its entirety in Ethics Docket No. 
1980-43. Before Maryland’s adoption of the Rules of Professional Conduct, we expressed concern that this 
practice would conflict with several Disciplinary Rules embodied in the Code of Professional Responsibility. 
DR 2-103(C) prohibited lawyers from giving “anything of value” to a person or organization in return for the 
recommendation or referral of a client.

Despite the charitable intent of the proposed auction, we believed that the donation of valuable attorney 
time as a means of securing such a client violated this rule. If this client required services beyond those 
purchased at auction, we feared that this may cast doubt on the altruistic intent of the donation itself and, 
at a minimum, create an appearance of impropriety if viewed as an improper solicitation of clients. See also 
DR 2-103(D) (a “lawyer shall not request a person or organization to recommend or promote the use of his 
services”).

Compounded by the danger that attorneys may donate services which they are not competent to provide, 
“the Committee conclude[d] that the provision of legal services through auction in behalf of charity does 
not comport with the requirements of the Code of Professional Responsibility.”

Our concerns echoed those expressed by the ABA Committee on Ethics and Professional Responsibility in 
Informal Opinion 1250 (1972), and several other bar associations issued similar pronouncements. New York 
State Bar Opinion 524 (1980); Bar of the City of New York Opinion 81-22 (1981); Monroe County, NY Opinion 
1 (undated); Kentucky Opinion E-239 (1981); New Hampshire Bar Ass’n, Op. 1990-91/2 (1991); Nebraska 
Formal Opinion 92-4 (1992); Ohio Supreme Court Opinion 2002-5 (2002) (donating legal services 
improperly gives “a thing of value which secures employment of the lawyer”).

As more lawyers embraced advertising and other methods of marketing, jurisdictions began to revisit 
blanket prohibitions on certain practices, including an attorney’s participation in charitable auctions. Only 
two years after we released our opinion, the California bar under different rules of professional conduct 
expressed the opinion that “the benefits that flow from an attorney’s donation of legal services” outweigh 
“the remote likelihood of abuse of fundamental public policies,” and approved the practice with certain 
constraints. California Opinion 1982-65.

FEES FOR SERVICES
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Other states began to revisit the issue as well. See, e.g., Alabama State Bar, Op. 90-51 (1990); Hawaii 
Supreme Court, Disciplinary Board, Op. 31 (1992); Philadelphia Bar Ass’n, Op. 80-35 (undated); South 
Carolina, Op. 91 35 (1991); but see Ohio Supreme Court Opinion 2002-5 (2002); Nassau County Opinion 
97-11 (1998). Following this growing trend, 15 years after rejecting the practice in its entirety, the Nebraska 
State Bar Association and New York State Bar Association changed their opinions in favor of limitations 
designed to avoid some of the concerns raised earlier. Nebraska State Bar Opinion 06-11 (2007); New 
York State Bar Association Committee on Professional Ethics Opinion 971 (6/26/13). Each opinion included 
varying limitations based on the Committee’s perceived concerns as to how the donation and auction 
might be implemented.

Considering the merits of these opinions, we believe that the time has come to do likewise in Maryland. 
In reconsidering our position, we continue to express many of the same concerns that we identified 
nearly four decades ago. Although Maryland has since adopted Rules of Professional Conduct to replace 
the older Code of Professional Responsibility, the substance of provisions restricting the solicitation and 
referral of clients, and the competence of those serving them, remain the same.

Mirroring the language of DR 2-103(C), Rule 7.2(c) of the Maryland Attorneys’ Rules of Professional Conduct 
(“MARPC”) still provides that “[a]n attorney shall not give anything of value to a person for recommending 
the attorney’s services.” Likewise, regardless of the circumstances under which a lawyer is retained, that 
lawyer must be “competent” to provide these services under MARPC 1.1, and must be free of conflicts 
which would preclude representation. MARPC 1.7, et seq. Although restrictions on attorney advertising and 
legal services information embodied in MARPC 7.1 and 7.2 also apply in the context of such auctions, we 
believe that appropriate constraints may ensure compliance with these provisions.1

To ensure compliance with these rules, and to avoid misunderstandings in an otherwise charitable 
endeavor, we conclude that attorneys may properly donate legal services to be auctioned1 in exchange for 
charitable contributions under the following conditions:

1. To ensure competence, a lawyer may only donate legal services which the lawyer is qualified to 
provide; therefore, the donation should be clear as to what services are being offered.

2. The lawyer’s offer of services to the high bidder, whether contained in the auction program or 
communicated by the auctioneer, should be expressly conditioned on a later consultation between the 
lawyer and high bidder, before any attorney-client relationship is formed or representation begins, to 
ensure that (a) there is no prohibited conflict of interest with the lawyer’s other clients; (b) the lawyer 
has the appropriate expertise to handle the client’s particular needs competently; and (c) the client is 
otherwise satisfied with the choice of lawyer. Until an attorney client relationship has been formed, the 
high bidder must be treated as a prospective client under Rule 1.18.

3. The lawyer and charitable organization must agree in advance that if for any reason the lawyer cannot 
begin representation, or the client does not wish, after the initial consultation, to hire the lawyer, then 
either the charity or the lawyer (by pre-arrangement between themselves) will refund the client’s bid. 
If the agreement requires the charity to make the refund, the lawyer must ensure that the charity does 
so, or must do so herself.

4. Often the auctioned service may be a discrete one, such as the preparation of a simple will. However, 
if the lawyer were to offer a service of limited scope – e.g., a set number of hours of advice concerning 
estate planning – the representation would have to comport with Rule 1.2(c). That is, any limitation 
must be “reasonable under the circumstances,” which means that the services may not be too limited 
to be useful to the client. If the lawyer proposes to donate a limited number of hours of advice to be 
auctioned by the charitable organization, but to offer the client foreseeably needed additional services 
for a fee, the auction materials should indicate that.

1 This opinion may also apply to charity raffles so long as they comply with applicable law. While MARPC 7.3 continues to prohibit lawyers from soliciting 
clients in certain circumstances, we do not believe that most charity auctions or raffles would implicate this rule.
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5. The lawyer should ensure that the lawyer has no on-going professional relationship with either the 
charitable organization or with other persons or entities related to the auction or organization in such 
a way that the lawyer’s donation of services could be seen as the “giving of a thing of value in order to 
recommend or secure a lawyer’s employment.”

6. The lawyer should review in advance, and retain the right to edit or delete, any description of the 
lawyer or the lawyer’s services published in any auction program, promotional materials, or advertising 
for the event. The lawyer must ensure that enough information is provided, including about the areas 
of law in which the lawyer practices, to enable prospective bidders intelligently to decide whether to 
bid on the lawyer’s services.

Although written retainer agreements are only required in certain circumstances under MARPC 1.5(c), we 
strongly recommend that the terms of representation be expressed in a written agreement at the outset 
of representation and that all prospective bidders be informed of the need for such an agreement to 
consummate an attorney-client relationship.

In approving these guidelines, the Committee understands that these stipulations may be perceived as too 
cumbersome to implement in the context of a “silent auction” or similar fundraiser. However, if they cannot 
be implemented in a feasible manner, we would strongly discourage the auction of legal services and 
would encourage attorneys to find other appropriate means of contributing to worthwhile charities.2

2 The Committee renders no opinion on the tax deductible nature of a donation of services, but cautions attorneys to be mindful of such implications.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  19 -06

Fees – Donating a Percentage of 
an Attorney’s Contingency Fee to 
Charity Directly from the Proceeds of 
a Monetary Settlement

You have asked our opinion on the propriety of donating a percentage of your contingency fees to charity. 
Instead of giving a donation independent of your compensation in a given case, you wish to generate 
goodwill by letting your clients know of your firm’s commitment to the community and desire to “give back” 
a portion of the fee earned.

To punctuate this message, you would revise your retainer agreement to request the Client’s consent to 
the donation and, if the Client so desires, to select the recipient from a small list of eligible charities. Your 
proposed language would tell the Client that your firm “is willing to donate 1% of the above-referenced 
attorneys’ fees to one of these charities,” but emphasize that the “donation will only be made with the 
consent of the Client.” If approved, this 1% donation would appear on the Disbursement Sheet both as a 
reduction of the attorneys’ fee and as a corresponding donation to be paid from the settlement proceeds.

Recognizing restrictions on fee splitting, your retainer agreement states that this is not intended to be an 
improper fee sharing arrangement as the charity is unaware of this arrangement, has played no part in 
the selection, and has provided no service. Your agreement also promises that the Client’s identity and 
information would remain confidential and would not be revealed to the selected charity.

We would not discourage any lawyer from donating a portion of their income to charity. Nor would we 
begrudge you the goodwill emanating from your generosity. But no matter how laudable your intentions 
may be, funding this program from proceeds held in your trust account presents significant ethical issues.

Despite your representation that “the full fee would be earned by our law firm, and we would then donate 
1% of that fee to the chosen organization,” your proposed Disbursement Sheet would instead show “a 
reduction of the attorneys’ fee and a corresponding donation to the charity to be paid directly from the 
settlement proceeds.”

These seemingly irreconcilable statements lack the clarity required of written contingency fee agreements, 
and disbursements subject to them. See MARPC 1.5(c). If you are truly reducing your attorneys’ fee by 1%, 
the Client must get the benefit of that discount and credit for the contribution of funds paid at his or her 
direction. Conversely, if you are not reducing your fee and you are claiming all of it as income, you must 
separate your own funds from those belonging to the Client or to third parties. See MARPC 1.15(a) (“hold 
property of clients or third persons that is in an attorney’s possession in connection with a representation 
separate from the attorney’s own property”). The best way to accomplish that is to take the full fee into your 
operating account and to disburse from there.

Unfortunately, if you do take the full fee, you have arguably taken possession of funds which belong to 
another in violation of the Rules of Professional Conduct. Since the Client signed an agreement directing 

FEES FOR SERVICES
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you to pay the designated organization from the proceeds of settlement, the charity would have an interest 
in these funds. “Upon receiving funds or other property in which a …third person has an interest,” MARPC 
1.15(d) requires that you “promptly notify the … third person” and promptly transmit these funds. Because 
your retainer agreement would require that this donation be “paid directly from the settlement proceeds,” 
any undue delay in remitting them would violate your ethical duty to the charity itself.

This same provision may compromise the confidentiality of the settlement itself. As a “third person” entitled 
to these funds, Rule 1.15(d) would permit the charity to obtain “a full accounting regarding such property.” To 
the extent that the charity may be deemed a third party beneficiary of your retainer agreement, you would 
give an organization having nothing to do with the case a right to verify the method by which its donation 
has been calculated and review all disbursements and fees.

Though it is unlikely that these charities would demand such an accounting, it is quite likely that these 
organizations will learn of your program and of the cases funding it. Given the small number of eligible 
charities who may benefit, frequent payments from settlement proceeds will promote the fact that your 
firm is tithing a percentage of its fees. Indeed, it would not take a mathematician to deduce that a $333.33 
donation drawn on your attorney trust account sprung from a $100,000.00 settlement.

At bottom, you cannot build goodwill by keeping your generosity a secret. Since you are “giving back” to 
the same community in which many of your clients reside, you should expect that clients will discuss this 
arrangement with others, including those connected with their chosen charity. This may be an excellent 
way to build goodwill. But tying it to the proceeds of specific cases would unnecessarily jeopardize the 
secrecy of information relating to the Client’s representation under MARPC 1.6(a).

Given the goodwill you will generate, these charities or persons connected with them may be more 
inclined to recommend your firm. While MARPC 7.2(c) forbids you from giving “anything of value to a 
person for recommending the attorney’s services,” it would not be fair to characterize your program as an 
exchange which implicates this provision. Indeed, the affinity generated from charitable donations may 
provide both intangible and tangible rewards without presenting ethical concerns.

Since the charity benefitting from the program will have no control over case management or selection, we 
do not view a donation equivalent to a percentage of your overall fee as impermissible “fee splitting” under 
MARPC 5.4(a) (an “attorney or law firm shall not share legal fees with a non-attorney”). In this context, we 
do not believe that the proposed donations would impair your professional independence as an attorney in 
a manner that would violate this provision.

In conclusion, the Committee believes that you may donate funds equivalent to a percentage of your 
income without violating rules against referral fees or fee splitting. However, we believe it would be 
improper to:

1. Make these donations from funds held in your attorney trust account;

2. Make the charitable organization a third party beneficiary of your attorney-client relationship or include 
language which could be construed as entitling the charity to a disbursement of settlement funds; or

3. Revise your retainer agreement, or create separate forms, to seek the Client’s “consent” to your firm’s 
charitable donations or to direct such disbursements at the conclusion of a case.

To avoid confusion in the disbursement process, you should separate earned fees from client funds by 
transferring them into your operating account in compliance with MARPC 1.15. Once received, you may 
make the desired contribution. It would not necessarily be improper to let the Client designate certain 
charities, but we would discourage the practice nonetheless. By permitting such designations, especially 
those memorialized in writing, you assume contractual obligations which may trigger some of the same 
concerns addressed above.
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As your stated objective is to “give back” to your community, we believe that you may avoid these issues 
by generally informing your clients of your charitable practices, discussing your firm’s history of generous 
donations to certain causes, or indicating the amount that you have raised in the past. By promoting this 
program without written contractual commitments, you may raise money for charity without raising ethical 
concerns.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2020-01

Subscription Plans For Legal Services

As a small firm practitioner representing businesses and their owners, you have requested an opinion on 
the propriety of offering your clients a periodic “subscription” for clients who envision the need for legal 
services and would find it helpful to secure the availability of counsel in a cost-effective manner.

Following what you see as a trend toward “subscription” plans in other industries, you would offer a 
package of legal services in exchange for a set monthly, quarterly or annual fee. Although you have yet 
to formulate the details of these plans, you would envision writing a certain number of letters, reviewing 
a certain number of documents or taking a certain number of telephone calls as part of the “package.” 
Should clients require work beyond the scope of their plans, you would bill for these services at a specified 
hourly rate under a separate retainer agreement.

You ask our opinion on whether such fees must be placed into your client trust account, on the extent to 
which portions of this fee must be refunded to clients who do not avail themselves of your services, and on 
a dollar amount that would be considered “reasonable.”

To the extent that this arrangement guarantees your availability to serve the client, it incorporates elements 
of an “engagement fee.” An “engagement fee” is a fee for the attorney to accept a case, to be available to 
handle it, and not represent another party. See Docket Nos. 1993-20, 1993-24, and 1992-41. Originally used 
in a litigation context, engagement fees were once used to ensure an attorney’s availability by precluding 
the lawyer from representing an adversary. Unlike a retainer for actual legal advice and services, clients 
paid this fee to ensure that the lawyer refrain from working for anyone adverse to that client.

Since there is no requirement that the attorney provide any additional legal service, true engagement 
fees are earned upon receipt and should not be deposited into a client trust account. Id.; see also Docket 
No. 1987-09 (upfront payments are “ethically proper so long as the amount involved is reasonable”); 
Docket No. 1988-21 (upholding earned retainers in such circumstances). So long as this “availability fee” is 
reasonable, it may be placed in the attorney’s operating account as earned when received.

Unlike a traditional engagement fee, your subscription plan would compensate you not simply for your 
availability, but also for offering clients a discrete menu of services available upon request at no additional 
cost. Those who foresee the need for certain assistance may welcome an opportunity to pay a modest fee 
to reserve the services of an attorney who will provide them upon request without additional charges. It is 
conceivable that you could take on two subscription clients who had no conflict when their subscriptions 
started, but developed a conflict during the course of the subscription period. As such, you cannot 
guarantee your availability to a client in the same manner as an engagement fee arrangement would.

Considering the potential benefit to clients who may not be able to afford traditional fee arrangements, 
we believe that there is merit to subscription plans which promise availability (absent an unforeseeable 
conflict) and some services. However, there was considerable debate among members of our committee 
on whether one may place these fees into a firm’s operating account prior to rendering services for the 
applicable period.

Under MARPC 1.15(c), one need not place retainers into trust if “the client gives informed consent, 

FEES FOR SERVICES
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confirmed in writing, to a different arrangement.” Under MARPC 19-301.0(f), “informed consent” requires 
that “the attorney has communicated adequate information and explanation about the material risks of and 
reasonable alternatives to the proposed course of conduct.” Given that subscription service plans are a 
new and evolving fee and service model, the material risks may be difficult to foresee, and such is good 
reason for attorneys to approach this model cautiously and modestly. At a minimum, the subscription plan 
must fully inform the client of the following:

• The specific services to be provided in exchange for the subscription fee and any limitation on the 
client’s use of these services within a particular service period;

• The method by which a subscribing client may request such services and the time frame within which 
such services are to be provided;

• The benefits of a subscription which would reserve your availability for representation, but which would 
also compensate you for providing the specified services upon request and without additional charge;

• The risks associated with this form of representation. Although it may be hard to predict all risks 
associated with this plan, you minimally must inform the client that conflicts of interest and other legal 
issues may later arise which could preclude you from rendering some or all of these services;

• The situations in which additional charges would apply for any of the services listed, and whether 
additional retainer agreements would be required for more extensive work;

• Since these fees will be earned irrespective of whether the client actually requests such service, you 
should advise subscribers that the plan may not work to their advantage if they do not use available 
services;

• The circumstances under which subscription fees must be refunded to the client, including a provision 
that fees would, at a minimum, be refunded if the attorney fails to render some or all of the services 
requested; and

• The client’s right to cancel the subscription at any time, subject to the refund policy specified.

A disclosure that subscription fees will be deposited into the attorney’s operating account upon receipt, 
subject to refund of the entire subscription fee if the attorney was not available to provide the specified 
services upon request.

Beyond the parameters of the plan itself, your subscription plan must inform subscribers of reasonably 
available alternatives, including the option of placing their fees into a trust account until earned at the 
end of the service period. Although subscribers may qualify for refunds regardless of where these fees 
are deposited, you must explain that funds held in an operating account are subject to greater risk, which 
may make it more difficult to get a refund in the event of your death, bankruptcy or other event which may 
impair the liquidity of your assets. Finally, your subscription plan should expressly affirm the client’s right to 
consult with other counsel before entering into it. See DC Bar Opinion 355.

Although this Committee has, in some circumstances, upheld what we called “nonrefundable” retainers, 
we have only used this label in situations where such retainers are both reasonable and truly “earned.” 
See Docket Nos. 1987-09 and 1988-21. Other ethics committees that have approved of plans similar to 
yours would prohibit attorneys from labeling fees as “nonrefundable.” See, e.g., DC Bar Opinion 264, NYC 
Bar Ethics Opinion 1996-5 (permitting prepaid legal services so long as fees are refundable). Recognizing 
the heightened scrutiny that courts have placed upon alternate fee arrangements, see, e.g., Attorney 
Grievance Comm’n v. Stinson, 428 Md. 147, 50 A.3d 1222 (2012), you should avoid the “nonrefundable” 
label and draft your subscription plan to specify those circumstances in which fees will, in fact, be refunded.

Regardless of the manner in which legal services are arranged, attorneys may only earn fees to the 
extent that they are “reasonable.” “An attorney shall not make an agreement for, charge, or collect an 
unreasonable fee” under Rule 1.5(a) of the Maryland Attorneys’ Rules of Professional Conduct.
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To determine whether a fee is reasonable, MARPC 1.5(a) establishes the following factors:

1. the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite 
to perform the legal service properly;

2. the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude 
other employment of the attorney;

3. the fee customarily charged in the locality for similar legal services;

4. the amount involved and the results obtained;

5. the time limitations imposed by the client or by the circumstances;

6. the nature and length of the professional relationship with the client;

7. the experience, reputation, and ability of the attorney or attorneys performing the services; and

8. whether the fee is fixed or contingent.

The rule does not expressly address subscription plans. But, regardless of whether a given client takes 
advantage of these services in a given period, we believe that plans which make legal services more 
affordable when aggregated among a larger group of clients may be “reasonable.” Like prepaid legal 
services plans (or legal “insurance” products), a subscription model enables the attorney to reduce the cost 
of legal services by spreading it among a larger group of clients.

Because the profitability of a subscription plan increases as utilization decreases, we would caution you 
to consider the means by which you would meet the needs of your clients if things do not go according 
to plan. Hence, if a larger number of subscribers take advantage of your services than you anticipated, 
we would question whether you overextended your availability and promised more service than you 
can reasonably and competently deliver. Despite the reduction in the overall cost of legal services, a 
subscription model should not reduce the quality of representation provided and each subscriber is 
entitled to the same level of professionalism, competence and diligence as any other client.

Subscription fees must meet the reasonableness requirements of MARPC 1.5. Given the factors listed in 
MARPC 1.5(a), reasonable dollar amounts may vary in relation to the customary charges in your region, 
the nature of the services offered, your level of experience and a variety of other considerations. Thus, 
rather than express an opinion on what dollar amount would be reasonable, we must defer to your market 
research and adherence to MARPC 1.5 to establish appropriate fees

Whether a given plan meets these and other ethical requirements is a highly fact-dependent inquiry. 
Indeed, we must caution attorneys who choose to implement such plans to anticipate potential pitfalls, to 
incorporate indicia of reasonableness in their engagement agreements, and to ensure that each client is 
fully informed regarding every aspect of the arrangement.

Recognizing the need for innovative approaches to the delivery of legal services, our committee spent 
several months reviewing the merits and the mechanics of your proposed model. Lacking ethical rules 
which expressly address these approaches in Maryland, we cannot guarantee that the Court of Appeals 
would share the views expressed in this opinion and would encourage you to proceed with caution. Given 
the importance of alternative fee arrangements to the profession and to the public at large, we hope that 
the Court’s Standing Committee on Rules of Practice & Procedure will promulgate appropriate rules to 
meet this growing need.
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Concurrence and Dissent

CO N C U R R E N C E

As a small firm practitioner representing businesses and their owners, you have requested an opinion on 
the propriety of offering a periodic “subscription” plan for clients who envision the need for legal services 
and would find it helpful to secure the availability of counsel in a cost-effective manner.

Following what you see as a trend toward legal “subscription” plans in other industries, you would offer a 
package of legal services in exchange for a set monthly, quarterly or annual fee. There are resource guides 
for lawyers that suggest offering subscription plans and discuss their value, attributes and complications, 
noting, in some, that there will be ethical rules that can help guide their formulation. See: https://
lawyerist.com/client-service/pricing; https://myshingle.com/ 2014/ 02/articles/ethics-malpractice-issues/
legal-subscription-services-revisited-ethics-edition/ and https://www.abajournal.com/news/article/With-
technology-law-firm-subscription-plans-can-produce-steady-income-and-better-serve-clients.

Although you have yet to formulate the details of a plan, you envision writing a certain number of letters, 
reviewing a certain number of documents or taking a certain number of telephone calls as part of the 
“package.” Should clients require work beyond the scope of their plans, you would bill for these services at 
a specified hourly rate under a separate retainer agreement.

Specifically, you ask:

Will this monthly engagement fee be deemed a “fee advance” if the client knows they can call me for 
answering a quick question? What amount is “reasonable” for an engagement fee?

Ultimately, you are asking the Committee whether fees received under a subscription plan are 
“engagement fees” (or comparable thereto), and thus, earned upon receipt and can be immediately 
deposited into your operating account.

As you were advised on the MSBA Ethics Hotline, the answers to your questions are the same– it depends. 
The determination of when a fee is “earned” ultimately is a question of law. We stated almost 30 years ago 
that, “The Committee on Ethics does not issue opinions on questions of law and it cannot opine as a matter 
of ethics when a fee is earned.” Ethics Docket 1993-20.

What we can say is what we wrote 20 years ago when this Committee addressed the question whether 
an attorney could ethically enter into a general retainer agreement with clients and prospective clients 
pursuant to which the lawyer would receive a fee in a monthly or annual amount to assist the clients with 
specific legal matters. The Committee answered: “In short, while the Committee does not perceive any 
ethical improprieties in the prepaid legal services plan you have generally described, the devil is in the 
details. For this reason, the Committee has forewarned previous inquiries regarding this subject.” Ethics 
Docket 2000-39.

It is still our opinion that under the Maryland Attorneys’ Rules of Professional Conduct (MARPC), 
subscription fee plans are ethical so long as the fees meet the reasonableness requirements of MARPC 
1.5. The committee collectively feels that the question of whether a given subscription model is ethical is a 
highly fact dependent inquiry, and one that should not be undertaken lightly.

Due to the nature of periodic subscriptions, one can foresee the possibility that a subscription period could 
pass without any substantial legal work performed for a subscriber client. In such a scenario, retaining 
the full fee could cause the Court of Appeals to find the fee “unreasonable” and thereupon subject the 
attorney to severe discipline. See, Atty. Griev. Comm’n v. Stinson, 426 Md. 147 (2012).

In Stinson, the Court of Appeals sanctioned an attorney for handling legal fees as “engagement fees” when 
the only obligation imposed on the lawyer under her fee agreements “was nothing more than that ethical 
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obligation imposed on all lawyers when they agree to provide legal services to a client.” Id. at 184 (i.e., 
willingness to provide legal services to the clients, ensuring her availability to the clients, and willingness to 
provide legal services for a reasonable fee). Notably, the attorney’s “Engagement Fee Agreement” clearly 
stated that the fee under the agreement was “nonrefundable.” Id. at 158.

The Stinson Court specifically noted that the “Engagement Fee Agreement” did not reflect that the alleged 
engagement fee was paid because: 1) The attorney was precluded from representing another party; 
2) The attorney’s expertise and experience in the relevant area of law justified the fee; 3) The attorney 
was required to prioritize the client’s work over that of other clients; 4) The attorney would need to hire 
additional staff in order to carry out the client’s work; or 5) The attorney would need to turn away work she 
otherwise would have undertaken. Id. at 184.

Similarly, in an opinion addressing a question concerning a flat fee we stated, “As noted, Rule 1.5 requires 
that a fee be reasonable. Accordingly, circumstances may arise after representation has begun which may 
compel an attorney to make a refund of all or a portion of a . . . fee.” Ethics Docket 1993-20.

In light of Stinson and Ethics Docket 1993-20, we caution attorneys who choose to implement a 
subscription fee model to recognize the potential pitfalls in advance, incorporate indicia of reasonableness 
in their engagement agreements with clients, and fully inform the client in the agreement regarding every 
material aspect of the engagement.

Moreover, we encourage The Court of Appeals Standing Committee on Rules of Practice and Procedure to 
outline a clearer structure for the use of subscription fees by the legal profession.

As to handling fees generated from a subscription plan, MARCP 1.15(c) says that an attorney need 
not place retainers into a trust account if “the client gives informed consent, confirmed in writing, to a 
different arrangement.” MARCP 19-301.0(f) defines “informed consent” and requires that “the attorney 
has communicated adequate information and explanation about the material risks of and reasonable 
alternatives to the proposed course of conduct.”

Thus, you should develop an engagement contract that fully describes to the client how the plan will work 
and how the fees are to be earned, held and disbursed, including any rights to a refund, as well as the 
material risks to the client and reasonable alternatives. You may wish to look at our opinions and opinions 
from other states such as D.C. Opinion 355 for suggestions on the type of information a client should be 
provided when discussing the balance between earned fees and those in trust to satisfy the informed 
consent requirements of the Rules.1

Regardless of the terms of the engagement, retrospective analysis of the fee may lead to a conclusion of 
unreasonableness and should that occur, all or part of the fee becomes refundable regardless of the terms 
of an engagement agreement. We again commit to your reading the Stinson case.

Finally, a lawyer embarking on this business model should foresee that conflicts between subscribers might 
occur; therefore, it would be prudent to address in the engagement agreement how the lawyer will identify 
and resolve conflicts in conformity with the Rules of Professional Conduct.

D I S S E N T

Frank disagreements and discussions followed by reasoned consensus is the norm for the Ethics 
Committee. Nevertheless, this Committee has struggled for months over your questions to formulate a 

1 D.C. Opinion 355 discusses flat fees and specifically does not discuss prepaid legal service plans. See: D.C. Op. 355 footnote 6. The Committee 
reaffirms its advice in its Opinion 1993-20 regarding flat fees, but suggests consideration of the District’s Committee’s exhortation that engagements 
be in writing, even when not required especially where alternative fee arrangements such as flat fees, subscription plans, prepaid legal services 
plans, among others, form the basis of the attorney client contract. Because subscription plans bear a greater relationship to prepaid legal services 
plans than flat fees, this Committee does not adopt the D.C. Opinion 355 as a perfect analog but recognizes its value in conceptualizing the basis for 
establishing “informed consent.” We note again and stress that under Rule 1.15 if the engagement allows funds to be placed in an operating account 
before the work is performed, then the agreement must be in writing.
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written response in which all members would join. It is now firmly clear that further discussion will not bring 
us to consensus. Accordingly, the time has arrived to finalize and issue our responses to your inquiry.

In summary, it appears nearly all of the Committee can agree that a subscription plan, in theory, can comply 
with the Rules of Professional Conduct. Where members differ is over the details regarding what must be 
included in a subscription plan’s engagement agreement in order for it meet the ethical requirements of 
our profession.

The foregoing concurrence reflects what a substantial minority of the Committee believes should be 
this Committee’s opinion. In our view, it is both unnecessary under the Rules of Professional Ethics, and 
unreasonable in practice, for this Committee even to suggest that an attorney in Maryland must advise 
a new or potential client of the right to consult with another attorney to review a proposed engagement 
agreement. We believe the majority’s citation to D.C. Opinion 355 in support of this proposition is 
misplaced. D.C. Opinion 355 does not reach such a conclusion, but rather merely cites a footnote to a 
comment to the definition of “informed consent.”

We similarly believe it is unwarranted and impractical to list a host of considerations of which a client 
must be informed in an engagement agreement given the variety of plans that creative attorneys could 
conceive, each generating potential ethical pitfalls specific to the facts of the plan as drafted.

As we stated above, “The committee collectively feels that the question of whether a given subscription 
model is ethical is a highly fact dependent inquiry, and one that should not be taken lightly.” We would 
encourage any attorneys considering such a plan to take our warning to heart.

Although we join in the rare step of issuing a written dissent, we respect the majority’s differing views and 
value the work of the author of the majority opinion and its adherents. We just disagree with an approach 
that seems overly intrusive into a lawyer’s business, beyond our scope, and offering solutions for problems 
that may not even exist in a subscription plan that has not yet been fully envisioned.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2021 -01

Legal fees: Attorney Trust Account vs. 
Operating Account

You have requested an opinion responding to the following hypothetical:

Assume for the hypothetical the existence of a law firm of Maryland attorneys physically based in the 
District of Columbia. This law firm in hourly representation cases maintains its client retainer payments/
fee advances in its operating account rather than in individual client trust accounts, and does so with 
prior written informed consent of its clients, consistent with D.C. Rule of Professional Conduct 1.15(e) and 
Comment 9 to that Rule, as well as consistent with D.C. Bar Ethics Opinion 355 (June 2010). Assume that 
this hypothetical law firm is considering relocating the physical location of its office from the District of 
Columbia to Maryland sometime in the future.

In the context of this hypothetical, you ask whether the hypothetical law firm is permitted to retain this 
accounting treatment of holding retainers/fee advances in its operating account, as opposed to trust 
accounts, with prior written informed consent if and when it were to relocate its physical office location to 
Maryland:

• for new clients signed up after the move to Maryland; and,

• for those then-current clients of the firm at the time of the move whose fee arrangements were set up 
lawfully in the District of Columbia prior to the move.

LO C AT I O N  O F  O F F I C E

To the extent that you believe there is a conflict between the D.C. Rule of Professional Conduct 1.15(e) 
and its Maryland corollary, we refer you to MARPC Rule 8.5 and Comments [2], [3], and [4] to that rule. 
We believe the question of which disciplinary rules control in a given matter (including for the purpose 
of handling retainer fees) is a fact dependent analysis that can be answered based on this rule and its 
comments. The remainder of this opinion assumes that you have reviewed Rule 8.5 and determined that 
the MARPC Rules apply.

D E P O S I T I N G  U N E A R N E D  R E TA I N E R  F E E S  D I R E C T LY  I N TO 
O P E R AT I N G  ACCO U N T S

MARPC Rule 1.15(a) provides for the safeguarding of client property in a Title 19 trust account:

(a) An attorney shall hold property of clients or third persons that is in an attorney’s possession in 
connection with a representation separate

from the attorney’s own property. Funds shall be kept in a separate account maintained pursuant to Title 19, 
Chapter 400 of the Maryland Rules, and records shall be created and maintained in accordance with the 
Rules in that Chapter. Other property shall be identified specifically as such and appropriately safeguarded, 
and records of its receipt and distribution shall be created and maintained. Complete records of the 
account funds and of other property shall be kept by the attorney and shall be preserved for a period of at 
least five years after the date the record was created.

FEES FOR SERVICES
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Per Comment 3 to Rule 1.15 quoted above, advanced fees are presumed to be the property of the client, 
but can be agreed to be the property of the attorney with the informed consent of the client. Comment 3 to 
Rule 1.15 (“Section (c) of Rule 19-301.15 (1.15) permits advances against unearned fees and unincurred costs 
to be treated as either the property of the client or the property of the attorney.”) That Comment goes on to 
instruct that “advances against fees that have not been incurred must be returned to the client as provided 
in Rule 19-301.16 (d) (1.16).”

Regarding the propriety of depositing unearned retainers directly into a law firm’s operating account, under 
MARPC Rule 1.15(c):

(c) Unless the client gives informed consent, confirmed in writing, to a different arrangement, an attorney 
shall deposit legal fees and expenses that have been paid in advance into a client trust account and may 
withdraw those funds for the attorney’s own benefit only as fees are earned or expenses incurred.

The caveat to MARPC Rule 1.15(c) makes clear that if a client gives informed consent, confirmed in writing, 
to a different arrangement, such  agreements can be ethical under the MARPC.

MARPC Rule 1.0(f) defines “informed consent” as follows:

(f) “Informed consent” denotes the agreement by a person to a proposed course of conduct after the 
attorney has communicated adequate information and explanation about the material risks of and 
reasonably available alternatives to the proposed course of conduct.

With regard to what constitutes prior written informed consent, we caution that the Court of Appeals 
has held that simply including a statement in a retainer agreement that “funds will be deposited into an 
operating account rather than a trust account” alone, is not enough to satisfy the requirements of MARPC 
Rule 1.15(c). In Attorney Grievance Commission of Maryland v. Ucheomumu, 462 Md. 280; 200 A.3d 282 
(2018), the Court held:

Clear and convincing evidence supports the hearing judge’s conclusions that Ucheomumu violated 
MLRPC 1.15(a) and 1.15(c). The Attorney Engagement Agreement stated that Ucheomumu’s firm would 
“deposit any and all” payments “in [its] general operating account, and not in a trust account.” Ucheomumu 
did not advise Martin to seek independent counsel to review the Attorney Engagement Agreement’s 
statement that he would not deposit unearned funds into an attorney trust account. Ucheomumu failed 
to obtain Martin’s informed consent not to deposit unearned funds into an attorney trust account. Martin 
paid Ucheomumu a total of $6,200 in payments that he either failed to deposit into, or deposited and 
subsequently withdrew from, his attorney trust account. Ucheomumu never earned the $6,200; thus, he 
violated MLRPC 1.15(a) and 1.15(c) by failing to maintain that $6,200 in his attorney trust account.

Attorney Grievance Comm’n of Maryland v. Ucheomumu, 462 Md. 280, 315, 200 A.3d 282, 302 (2018), 
reconsideration denied, (Dec. 12, 2018), reconsideration denied, (Jan. 18, 2019), cert. denied, 139 S. Ct. 
2686, 204 L. Ed. 2d 1070 (2019).

Although it is possible to obtain informed consent, confirmed in writing from each client, in advance of 
depositing retainers directly into a firm’s operating account, we caution that the default position of the rule 
is that unearned fees are the property of the client, subject to the provisions of MARPC 1.15(a). Comment [3] 
to MARPC Rule 1.15 says exactly that:

[3] Section (c) of Rule 19-301.15 (1.15) permits advances against unearned fees and unincurred costs to be 
treated as either the property of the client or the property of the attorney. Unless the client gives informed 
consent, confirmed in writing, to a different arrangement, the Rule’s default position is that such advances 
be treated as the property of the client, subject to the restrictions provided in section (a) of this Rule. In any 
case, at the termination of an engagement, advances against fees that have not been incurred must be 
returned to the client as provided in Rule 19-301.16 (d) (1.16).
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Given the Court’s past holdings and this default position, under the proposed hypothetical alternative fee 
arrangement, the obtaining of valid written informed consent is essential to complying with the MARPC. 
The Court’s decision in Ucheomumu should be reviewed and caution taken when determining the 
necessary substance of that consent. In the event of inadequate consent, attorneys utilizing alternative fee 
arrangements run the risk of disbarment. For these reasons, while we believe that it is possible to comply 
with the rules while using an alternative approach under 1.15(c), it is imperative that the rule requiring 
informed consent be adhered to for the protection of the client.

This Committee endeavors to answer questions on the Rules of Professional Conduct and cannot advise 
on questions of law. Obviously, the Court of Appeals acts as the final arbiter as to both the Rules of 
Professional Conduct, other rules and the law. While the Committee believes the answer to your question 
lies in the language of Rule 1.15 as we have interpreted it, and expect that where Rule 19-404 excepts other 
rules that it does so in cognizance of Rule 1.15, you must reach your own conclusion regarding how Rule 
19-404 applies and act accordingly.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2021 -02

How Does An Attorney Proceed 
Ethically When The Client Refuses To 
Endorse The Check From A Judgment 
Debtor and the Debtor Then Offers 
To Reissue The Check And Make It 
Payable To The Attorney Alone?

You have asked our opinion on: (1) whether a Maryland attorney may ethically accept payment by a 
judgment debtor directly to that attorney after that attorney obtains a judgment on a client’s behalf; and (2) 
whether a Maryland attorney may subsequently issue various payments from the judgment proceeds upon 
a rejected proposed settlement distribution.

We believe it is proper for the attorney to secure the judgment proceeds but we do not believe it is proper 
to make disbursements in light of the client’s objections.

We understand the facts as follows. Your firm represented a client in a personal injury trial. Your client was 
awarded medical bills and lost wages but the jury awarded nothing for pain and suffering damages. No 
appeal was taken and a judgment was entered. The judgment debtor mailed you a check for the judgment 
payable to the client and you. Your office then provided a proposed Settlement Memorandum to the client. 
The client then notified you that she was refusing to sign the Settlement Memorandum and check for the 
judgment. The judgment debtor has indicated that it is willing to reissue the now stale check payable to 
your firm’s IOLTA account.

R E I S S UA N C E  O F  D R A F T  I N  F I R M ’ S  N A M E

A Maryland attorney has an obligation to keep safe the property and funds of their clients. Maryland 
Attorneys’ Rules of Professional Conduct (“MARPC”) Rule 19-301.15. An attorney also is required to keep 
safe the property and funds of clients and third parties with the care required of a professional fiduciary. 
Id.., cmt. [1].

We previously addressed this issue in the context of a Maryland attorney being in possession of a 
settlement check issued to both the client and the attorney, which the client refuses to sign. We concluded 
that the Maryland attorney should file an interpleader, inter alia, to seek authority to negotiate the check. 
See MSBA Ethics Docket No. 2009-01 (“The Committee concludes that it would be appropriate for Attorney 
to file a civil action to adjudicate his right to a portion of the settlement proceeds and to obtain the right 
to negotiate the check for purposes of obtaining his fee and distributing the remainder of the proceeds.”)
(emphasis added); MSBA Ethics Docket 2004-22 (“The Committee believes that Rule 1.15 allows you to file 
an action to properly adjudicate the entitlement of all parties to the proceeds of the recovery and to seek 
authority to negotiate the check and sign the releases necessary to consummate the arbitration.”). See 
also MSBA Ethics Docket No. 2000-30 (opining that an interpleader is the appropriate vehicle to resolve a 

FEES FOR SERVICES
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conflict between a third party and a client over funds that an attorney holds in trust) (emphasis added).

Your case is distinguishable because the judgment debtor is willing to reissue the check directly to you. 
Rule 1.15 contemplates that an attorney may hold property of clients and/or third persons even when the 
property is subject to continuing dispute. MARPC Rule 19-301.15 (“An attorney shall hold property of clients 
or third persons that is in an attorney’s possession in connection with a representation separate from the 
attorney’s own property.”). See also MARPC Rule 19-301.15(e) (acknowledging that held property may be 
subject to dispute).

Accordingly, we believe that it is ethical to take possession of the judgment proceeds under these 
specific circumstances so long as the attorney also complies with the obligations set forth in MARPC Rule 
19-301.15(d)-(e).

D I S B U R S I N G  J U D G M E N T  P R O C E E D S

A Settlement Memorandum is an accounting prepared at the conclusion of a case wherein the attorney 
obtains consent from the client to disburse the property in a specified fashion.

Assuming arguendo that your firm was already in possession of the disputed funds, we do not believe that 
your firm is permitted ethically to disburse the disputed funds. Because your client has indicated that she 
is refusing to sign the Settlement Memorandum, we believe this indicates that your client is objecting to 
all of the distribution. “When an attorney in the course of representing a client in possession of property 
in which two or more persons (one of whom may be the attorney) claims interests, the property shall 
be keep separate by the attorney until the dispute is resolved. The attorney shall distribute promptly all 
portions of the property as to which the interests are not in dispute.” MARPC Rule 19-301.15(e). Therefore, 
you are ethically required to keep safe the portion of the funds that are disputed until such dispute is finally 
resolved.

You may have additional obligations to notify other person(s) having a legal interest in the judgment 
proceeds, such as a lien or assignment. In Att’y Griev. Comm’n v. Ellison, the Maryland Court of Appeals 
determined that a violation of Rule 1.15 occurred because the attorney, who was in possession of 
settlement proceeds, made no effort to contact third-party healthcare providers claiming that they had 
received a partial assignment of the settlement proceeds. 384 Md. 688, 867 A.2d. 259 (2005).

We continue to believe that the proper mechanism to resolve this dispute is the filing of an interpleader 
action. See MSBA Ethics Docket Nos. 2018-03, 2009-01, 2004-22, and 2000-30.

R E F E R E N C E S

Rules cited:

• MARPC Rule 19-301.15 & cmt. [1]

Cases cited:

• Att’y Griev. Comm’n v. Ellison, 384 Md. 688, 867 A.2d. 259 (2005).

Ethics Docket Nos. cited:

• Ethics Docket No. 2000-30

• Ethics Docket No. 2004-22

• Ethics Docket No. 2009-01

• Ethics Docket No. 2018-03
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Avoiding 
Conflicts  

of Interest
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2019-03

Obligations of criminal defense 
attorneys based on a familial 
relationship with a prosecuting 
attorney

You request an opinion regarding how the Maryland Rules of Professional Conduct affect your practice as a 
criminal defense lawyer when your nephew marries a prosecutor in your community. Your specific question 
describes a factual scenario in which you and your spouse practice law in the field of criminal defense 
and a second-degree relative (i.e., aunt, uncle, niece, nephew) has become engaged to a local prosecutor 
and also intends to relocate to the area and prosecute criminal defendants in the community in which you 
defend criminal defendants. You ask if this family relationship creates a conflict under Rule 1.7. If these 
relationships amount to a conflict, may the conflict be waived? You direct our attention to a prior opinion in 
which the Committee discussed the conflict between spouses where one was employed as a prosecutor 
and the other as a criminal defense attorney and concluded that a conflict exists; the conflict could be 
waived by the clients; and that the conflict is personal meaning other members of the firm would not be 
automatically disqualified, only the conflicted attorneys. Ethics Docket 2001-20.

The Committee in that opinion referred to previous opinions in Ethics Dockets 1988-02, 1990-03 and 1995-
42 which discuss similar issues of family relationships between lawyers. In those opinions the relationships 
involved questions about spouses or siblings. Those relationships differ from those of aunt, uncle, nephew 
or niece which are generally not as close.

The applicable Rule of Professional Conduct, 19-301.7 (Rule 1.7) addresses personal conflicts in generally, 
providing:

(a) Except as provided in section (b) of this Rule, an attorney shall not represent a client if the 
representation involves a conflict of interest. A conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the 
attorney’s responsibilities to another client, a former client or a third person or by a personal interest of the 
attorney. [Italics supplied.]

(b) Notwithstanding the existence of a conflict of interest under section (a) of this Rule, an attorney may 
represent a client if:

(1) the attorney reasonably believes that the attorney will be able to provide competent and diligent 
representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client 
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represented by the attorney in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

The Comments to the Rule clarify the intent of the Rule by providing in Comment 11 that relationships of 
blood or marriage are “personal interest’ conflicts as prohibited by the Rule:

[11] When attorneys representing different clients in the same matter or in substantially related matters are 
closely related by blood or marriage, there may be a significant risk that client confidences will be revealed 
and that the attorney’s family relationship will interfere with both loyalty and independent professional 
judgment. As a result, each client is entitled to know of the existence and implications of the relationship 
between the attorneys before the attorney agrees to undertake the representation. Thus, an attorney 
related to another attorney, e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in 
a matter where that attorney is representing another party, unless each client gives informed consent. The 
disqualification arising from a close family relationship is personal and ordinarily is not imputed to members 
of firms with whom the attorneys are associated. See Rule 19-301.10 (1.10).

Where a familial relationship exists, the Rule applies, but there may be situations where the normal 
family relationship has been severed and in those cases attorneys may conclude that they do not have a 
“personal interest” that creates a conflict. Similarly, with some families nieces and nephews can be very 
close to their aunts and uncles and cousins can be almost like siblings, while in others the relationships 
are distant. The Rule does not seek to create a specific formula for determining when a personal interest 
exists that creates a conflict under the Rule, but instead relies upon the attorneys involved to make that 
determination for themselves.

Earlier opinions of the Committee under the prior Rules found conflicts in familial relationships based on 
the “appearance of impropriety” standard.1 With that standard having been abandoned, the Rules leave it 
to the attorney to determine when a conflict exists and to address potential conflicts through introspection. 
Nevertheless, prudence, if not the Rules, dictate that an attorney advise clients of any familial relationships 
with opposing attorneys and describe whether the attorney believes a conflict exists or does not exist 
and where a conflict exists; the attorney must gain the informed consent2 of the client to a continued 
representation.

In the context of a criminal prosecutor, this Committee previously concluded that age old prohibitions 
against the public consenting to conflicts no longer exist as noted in our Opinion 2001-20, but 
recommended that the prosecuting attorney should seek guidance from the Attorney General before 
handling matters in which relatives are the opposing counsel as occurred when the Committee issued 
opinion 1995-42.3 Similarly, a criminal defense attorney must be cautious to protect the rights of clients, but 
also, must act as an officer of the court under Rule 8.4(d) to ensure that the defendant fully understands the 
nature of the familial relationship that exists between the attorney and prosecutor and competently waives 
any conflict in writing by giving the client’s informed consent as required by the

Rules. Rule 1.7(b)(4).

In our Opinion 2003-14, the Committee discusses some of the considerations that can go into determining 
whether a conflict exists between spouses who work on opposite sides of the criminal law. Without 
repeating the full text of that opinion, the Committee noted:

“Loyalty to your client may also be impaired by your personal relationship. There are endless scenarios that 
can be envisioned in which your relationship could affect the course of action chosen. For example, if the 
appropriate course of action, as a defense attorney, includes attacking the credibility of your spouse’s law 

1 For example, see: Ethics Docket 1977-02 and 1978-03.
2 “Informed consent” is defined in Rule 19.301 Terminology.
3 The Attorney General serves as counsel to prosecutors in the Offices of State’s Attorney in Maryland.
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enforcement agency as a whole, you may be dissuaded from this tactic to avoid offending your spouse or 
out of fear that such conduct could jeopardize his employment and your combined income. A lawyer’s own 
interests cannot be permitted to have an adverse effect on the client’s representation.”

Similarly, the opinion notes the grave repercussions that can arise from a conflict in a criminal case and 
cautions the attorney to review whether a conflict exists on a case by case basis.

In our Opinion 2001-20, we reaffirmed the conclusion in the Comments that the conflicts based on 
familial relationships are personal to the lawyers involved and we confirmed that under the Rule those 
relationships do not act to impute conflicts to other members of the firm. The first paragraph of Rule 19-
301.10 (Rule 1.10) provides:

(a) While attorneys are associated in a firm, none of them shall knowingly represent a client when any 
one of them practicing alone would be prohibited from doing so by Rules 19-301.7 (1.7) or 19-301.9 (1.9), 
unless the prohibition is based on a personal interest of the prohibited attorney and does not present a 
significant risk of materially limiting the representation of the client by the remaining attorneys in the firm. 
[Italics supplied.]

Thus, where the conflict is a personal one, other members of the firm do not have an imputed conflict 
of interest so long as the conflict does not present a risk that their representation of the client would be 
materially limited. For that reason, your relationship and that of your spouse to a prosecutor with whom you 
have familial ties will not disqualify other members of your firm from representing a criminal defendant even 
where you determine you have a conflict under Rule 1.7 so long as those attorneys conclude that there is 
no significant risk that their representation will be materially limited by the conflicting relationship.

The Committee hopes it has addressed your inquiry and thanks you for your interest. Our opinions are 
available online at www.msba.org.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2019-05

Does a Conflict of Interest Exist When 
an Attorney Seeks to be Adverse 
to a Former Potential Client, Where 
the Potential Client Consultation 
Occurred at a Former Firm Where 
No Services Were Rendered, No Files 
Were Retained or Transferred, and No 
Substantive Information Is Recalled by 
the Departing Lawyer?

You have asked the Committee for its opinion on an issue involving the application of the conflicts of 
interest rules to an issue of the duty to a prospective client. In doing so, you describe facts pertinent to you 
and which when extrapolated to other members of the bar might offer guidance. Generally, the Committee 
does not offer opinions on matters involving litigation, but in this case, the issue as you describe it has 
long since passed and the intent of your request seeks guidance for yourself and others when handling 
prospective clients.

You describe a factual scenario in which you worked with firm X where you met with a potential client for 
30 minutes 9 years ago in a domestic case (divorce and custody). The prospective client did not retain 
you or pay you for that consult or any legal services. You changed firms and you did not retain files of 
that consult, nor was the prospective client identified as a client to whom an “Election of Counsel” form 
should be sent, nor was that form sent to the prospective client. At your new firm, the prospective client’s 
son sought representation to modify a custody order that granted the prospective client custody. That 
custody order was entered 6 years after the consult at firm X. At your new firm, no conflict appeared upon 
searching your list of clients nor did you recall meeting the prospective client and you accepted the case. 
The prospective client asserted a conflict of interest and moved to strike your appearance which motion 
the court granted.

In granting the motion, the court explained that there is a “presumption” that protects “all clients, potential 
or otherwise,” from lawyers taking cases adverse to them on the same issues no matter how long ago, how 
many firms ago or what information was revealed or not revealed that could be used against a prospective 
client.

You ask whether, under Rule of Prof. Cond. 1.18 (Duties to a Prospective Client) or any other Rule, a conflict 
of interest exists when an attorney seeks to be adverse to a former potential client, where the potential 
client consultation occurred at a former firm where no services were rendered, no files were retained or 
transferred, and no substantive information (that could be significantly harmful to the potential client in the 
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subsequent matter) is recalled by the departing lawyer?

You also ask if there is a duty to maintain records of all potential consults to properly screen new clients, 
and, if so, do lawyers face the risk of malpractice and attorney grievance disciplinary action for the failure 
to do so? And, if yes, what if the lawyer’s former firm/company refuses to turn over potential client contact 
lists to the departing lawyer and/or there is a non compete agreement that prohibits the departing lawyer 
from receiving such records? If yes, is that former firm/company now subject to disciplinary action and, 
by extension, does the departing lawyer have a duty to report that former firm to the Attorney Grievance 
Commission, which may also implicate the lawyer if that lawyer signed off on a non-compete?

Rule 1.18 (MD Attorney’s Rules of Professional Conduct Rule 19-301.18) applies to this question as you 
have indicated your research discloses. That rule was adopted in Maryland in 2005 as part of an omnibus 
change in the Rules under the ABA’s Ethics 2000 project. The rule provides:

(a) A person who discusses with an attorney the possibility of forming a client-attorney relationship with 
respect to a matter is a prospective client.

(b) Even when no client-attorney relationship ensues, an attorney who has had discussions with a 
prospective client shall not use or reveal information learned in the consultation, except as Rule 19-301.9 
(1.9) would permit with respect to information of a former client.

(c) An attorney subject to section (b) of this Rule shall not represent a client with interests materially 
adverse to those of a prospective client in the same or a substantially related matter if the attorney 
received information from the prospective client that could be significantly harmful to that person in the 
matter, except as provided in section (d) of this Rule. If an attorney is disqualified from representation 
under this section, no attorney in a firm with which that attorney is associated may knowingly undertake or 
continue representation in such a matter, except as provided in section (d) of this Rule.

(d) Representation is permissible if both the affected client and the prospective client have given informed 
consent, confirmed in writing, or the disqualified attorney is timely screened from any participation in the 
matter and is apportioned no part of the fee therefrom.

Subsection c prohibits an individual attorney from representing someone adverse to a prospective 
client with interests materially adverse to the prospective client in the same or a substantially related 
matter if the attorney received information from the prospective client that could be significantly harmful 
to the prospective client in the matter absent consent. “While the passage of significant time may be 
a consideration in evaluating whether matters are substantially related, the rule does not contain any 
temporal limitations.” The key questions that must be asked in applying the rule are:

1. Is the attorney intending to represent or representing a client with adverse interests to the prospective 
client?

2. Is the current matter the same or a substantially related matter?

3. Did the prospective client disclose information that would be significantly harmful to the prospective 
client in the current matter?

Based on your summary, we assume that each of these questions must be answered affirmatively, as 
explained below. For that reason, the prohibition applies when asserted.

Rule 1.18 differs significantly from Rule 1.9, the rule that addresses requirements of an attorney to former 
clients. Rule 1.9 creates a much higher hurdle to overcome where an attorney seeks to represent someone 
against a former client; it eliminates the requirement that the attorney has received “significantly harmful” 
information from the client that could be used against the client in the matter. It prevents an attorney 
from representing a former client in a substantially related matter regardless of whether the attorney had 
received information that might prove harmful to the former client.
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In the scenario you describe, if you did not receive “significantly harmful” information from the prospective 
client, then the rule does not require disqualification. (See: Wisconsin Formal Ethics Opinion EF 10-03 
for a very insightful discussion of the Rule describing what “significantly harmful information” means 
in the context of the rule and offering tips to avoid disqualification in dealing with prospective clients.) 
But, any attorney who has no recollection of a consultation with a prospective client or files that confirm 
the elements of the consultation will be hard-pressed to refute a prospective client’s recollection of 
the information communicated during the consultation. So, whether the prospective client disclosed 
“significantly harmful” information to the attorney in the earlier matter will be left to the prospective client’s 
recollection and govern the result under the rule.

We recently opined in Ethics Docket 2018-06 in conjunction with the application of the GPDR privacy rules 
and the “right to be forgotten” that an attorney who has been asked by a client to purge the attorney’s 
files does not have a duty to maintain files to perform a conflict check, nor a duty to avoid representation 
of a client that such a conflict check might reveal, except where the attorney retains knowledge of 
the representation or of the facts learned during the representation sufficient to cause the attorney to 
understand that a conflict exists. Nevertheless, we recognized that there may be instances where a 
former client might assert the existence of a conflict, and the required purge of files would not absolve the 
attorney or the firm of that conflict.

Applying the analysis in that opinion to the facts you describe and applying the provisions of Rule 1.18, we 
believe that while Rule 1.18 can lead to disqualification of an attorney who received information that could 
be significantly harmful to the prospective client in the matter even though the attorney does not retain 
files or knowledge of a consultation with a prospective client.

An attorney does have a duty to retain enough information, including files, to allow the attorney to 
determine if a conflict exists in addition to other reasons that exist to retain a client’s files. One of our 
previous opinions, Ethics Docket 2004-02 regarding the duty to retain files and how to dispose of them, 
can inform attorneys regarding those duties. An attorney should always maintain a list of all clients of his 
or her firm and all potential clients with whom he or she has met. A firm likewise should retain a list of all 
clients and potential clients of all of its attorneys.

The Committee does not opine on issues of malpractice or project whether an act might be subject to 
discipline and does not believe it appropriate to opine on whether an abstract non-compete agreement 
violates the Rules or whether an attorney has a duty to report misconduct of such an agreement.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2020-03

Does a Discharged Lawyer Owe a 
Duty to a Former Client to Inform the 
Former Client Regarding Ethics Issues 
Involving the Client’s New Lawyer?

You advised that you have filed both a lawsuit and a complaint with the Maryland Attorney Grievance 
Commission against a particular Maryland attorney for several alleged ethical lapses, including mishandling 
trust accounts and billing irregularities. You recently learned that one of your clients, a condominium 
association, has terminated you as counsel and retained this same attorney. As part of the transition, the 
attorney has contacted you to coordinate the transfer. You inquired with the Committee regarding whether 
you have an obligation to report the allegations of misconduct against this attorney to your former client.

In short, several rules in the Maryland Attorneys’ Rules of Professional Conduct (MARPC) touch on the issue 
you have raised, and while none provide a definitive answer, taken together they suggest that you should 
not contact your former client directly regarding your allegations against their new counsel. What follows is 
our analysis and application of these rules to the question you have presented.

MARPC 19-301.4 Communication (1.4):

• An attorney shall:

 ο promptly inform the client of any decision or circumstance with respect to which the client’s 
informed consent, as defined in Rule 19-301.0 (f) (1.0), is required by these Rules;

 ο keep the client reasonably informed about the status of the matter;

 ο promptly comply with reasonable requests for information; and

 ο consult with the client about any relevant limitation on the attorney’s conduct when the attorney 
knows that the client expects assistance not permitted by the Maryland Attorneys’ Rules of 
Professional Conduct or other law.

• An attorney shall explain a matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation

As noted above, the client has terminated your representation and retained new counsel, so they are no 
longer considered to be your client. Of course, you are still obligated to protect the client’s interests and 
facilitate a smooth transition1 but much of the substance of this rule no longer applies with respect to your 
former client. Even if you still represented the client, the Rule 19- 301.4 (a)(1) or (b) would only suggest 
that you might have an obligation to inform them of your allegations against their new attorney if the 
representation involved you providing advice on retaining counsel. We note that in several instances, the 
MARPC requires a client’s informed consent, but the decision on hiring other counsel is not one of them.2 

1 MRPC 19-301.16 (d): “Upon termination of representation, an attorney shall take steps to the extent reasonably practicable to protect a client’s interests, 
such as giving reasonable notice to the client, allowing time for employment of another attorney, surrendering papers and property to which the client 
is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The attorney may retain papers relating to the 
client to the extent permitted by other law.”

2 See MRPC 19-301.6 Confidentiality of Information; 19-301.7 Conflict of Interest- General Rule, 19-301.8 Conflict of Interest; Current Clients, Specific 
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MRPC 19-301.16 Declining or Terminating Representation (1.16):

• Except as stated in section (c) of this Rule, an attorney shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a client if:

 ο the representation will result in violation of the Maryland Attorneys’ Rules of Professional Conduct 
or other law;

 ο the attorney’s physical or mental condition materially impairs the attorney’s ability to represent the 
client; or

 ο the attorney is discharged.

• Except as stated in section (c) of this Rule, an attorney may withdraw from representing a client if:

 ο withdrawal can be accomplished without material adverse effect on the interests of the client;

 ο the client persists in a course of action involving the attorney’s services

 ο that the attorney reasonably believes is criminal or fraudulent;

 ο the client has used the attorney’s services to perpetrate a crime or fraud;

 ο the client insists upon action or inaction that the attorney considers repugnant or with which the 
attorney has a fundamental disagreement;

 ο the client fails substantially to fulfill an obligation to the attorney regarding the attorney’s services 
and has been given reasonable warning that the attorney will withdraw unless the obligation is 
fulfilled;

 ο the representation will result in an unreasonable financial burden on the attorney or has been 
rendered unreasonably difficult by the client; or

 ο other good cause for withdrawal exists.

• An attorney must comply with applicable law requiring notice to or permission of a tribunal when 
terminating representation. When ordered to do so by a tribunal, an attorney shall continue 
representation notwithstanding good cause for terminating the representation.

• Upon termination of representation, an attorney shall take steps to the extent reasonably practicable to 
protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment 
of another attorney, surrendering papers and property to which the client is entitled and refunding any 
advance payment of fee or expense that has not been earned or incurred. The attorney may retain 
papers relating to the client to the extent permitted by other law.

This Rule, at 19-301.16 (a)(3), requires you to cease representing a client when you have been discharged, 
as has happened here, but as noted above, consistent with 19-301.16 (d), you are under a continuing 
obligation to protect the client’s interests during the transition to new counsel and assist with transferring 
their case. The Rule at 19-301.16 (d) has a broad requirement in this regard, but it does not impose any 
positive obligation on you to report allegations of misconduct involving new counsel. The provisions of (d) 
are mainly focused on protecting the client’s interests by ensuring a smooth transition to new counsel, not 
on whether the client should retain particular counsel.

MRPC 19-302.1 Advisor (2.1):

In representing a client, an attorney shall exercise independent professional judgment and render candid 
advice. In rendering advice, an attorney may refer not only to law but to other considerations such as 
moral, economic, social and political factors, that may be relevant to the client’s situation.

This rule provides you with significant latitude to inform your clients about non-legal factors that may be 

Rules; and, 19-301.18 Duties to Prospective Clients for instances where the client’s informed consent is required.
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relevant to their situation, and as noted in the comments to the rule, it may occasionally be appropriate to 
provide unsolicited advice to the client, if you determine that doing so is their best interest.3 However, this 
rule generally assumes that you are dealing with and representing a current client, and the latitude given 
therein would not appear to extend to former clients. Moreover, given that you have filed a lawsuit and a 
bar complaint against your former client’s new counsel, it’s probably fair to question whether you can truly 
provide objective advice to them regarding their new counsel.

MRPC 19-304.2 Communications with Persons Represented by an Attorney (4.2):

• Except as provided in section (c) of this Rule, in representing a client, an attorney shall not 
communicate about the subject of the representation with a person who the attorney knows is 
represented in the matter by another attorney unless the attorney has the consent of the other 
attorney or is authorized by law or court order to do so.

• If the person represented by another attorney is an organization, the prohibition extends to each of the 
organization’s (1) current officers, directors, and managing agents and (2) current agents or employees 
who supervise, direct, or regularly communicate with the organization’s attorneys concerning the 
matter or whose acts or omissions in the matter may bind the organization for civil or criminal liability. 
The attorney may not communicate with a current agent or employee of the organization unless the 
attorney first has made inquiry to ensure that the agent or employee is not an individual with whom 
communication is prohibited by this section and has disclosed to the individual the attorney’s identity 
and the fact that the attorney represents a client who has an interest adverse to the organization.

• An attorney may communicate with a government official about matters that are the subject of the 
representation if the government official has the authority to redress the grievances of the attorney’s 
client and the attorney first makes the disclosures specified in section (b) of this Rule.

This rule, at 19-304.2 (a), generally prohibits you from contacting represented parties in connection with 
representation of a client unless the other attorney consents. Here, you are no longer representing the 
client, and presumably your representation of them did not involve your allegation against their new 
counsel, but given that the client has retained new counsel and discharged you, we believe that you should 
abide by this rule and not contact them regarding your allegations without their new counsel’s consent. 
We note that this rule, at 19-304.2 (b), applies in this instance given that the former client is an organization. 
Also, you advised that you have filed a law suit against your former client’s new counsel. If the attorney is 
represented in this matter, this rule would also prohibit you from contacting them directly about this matter, 
absent consent of their counsel or unless otherwise authorized by law or court order.

3 MRPC 19-302.1 Comment 5.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2021 -05

Joint Representation/Conflict of 
Interest

You requested a formal opinion from the Maryland State Bar Association Committee on Ethics concerning 
whether a Maryland licensed attorney associated with your law firm may jointly represent the law firm, 
an employee of the law firm, and a client of the law firm as co-defendants in a lawsuit. You asked that we 
accept as true the following factual assumptions:

Your Maryland firm is engaged regular practice of the law in the areas of mortgage banking industry, 
including administration and enforcement of secured real estate transactions for mortgage lenders, banks, 
mortgage servicers, and financial institutions. The practice includes foreclosure of deeds of trust securing 
the financial institution and litigation related thereto. Moreover, employees of your firm act as trustee 
on deeds of trust for mortgage lender clients of your firm. As a result, circumstances may arise in which 
a borrower institutes a legal action concerning the secured loan or property and names your firm, or a 
member of your firm, as a co-defendant along with your firm’s mortgage finance client.

One may discern the answer to your inquiry from the text of the Maryland Attorneys’ Rules of Professional 
Conduct Rule 19-301.7. Generally, when a conflict of interest situation exists a lawyer may not represent the 
client. Md. Rule 19-301.7. A conflict of interest exists if:

1. the representation of one client will be directly adverse to another client; or

2. there is a significant risk that the representation of one or more clients will be materially limited by the 
attorney’s responsibilities to another client, a former client or a third person or by a personal interest of 
the attorney. Md. Rule 19-301.7(a).

Accordingly, joint representation is allowed if undertaking the representation of one client will not be 
directly adverse to another client and no significant risk exists that the attorney’s representation will be 
materially limited by his or her responsibilities to another client, former client or third person, or the lawyer’s 
own personal interests.

From the facts you provided, a likely unity of interest exists between your firm, its employees, and the 
firm’s mortgage finance clients, thus permitting a joint representation. Nevertheless, one can foresee the 
possibility that such unity could be undermined, for example, by a simple allegation that your firm provided 
negligent legal advice upon which a trustee (or member of your firm) acted to the detriment of the client or 
borrower. The significance of such a risk, and other potential conflicts of interest, is a matter this Committee 
cannot assess for you.

Even if disallowed under section (a) of Rule 19-301.7, joint representation may occur under section (b), which 
reads:

Notwithstanding the existence of a conflict of interest under section (a) of this Rule, an attorney may 
represent a client if:

1. the attorney reasonably believes that the attorney will be able to provide competent and diligent 
representation to each affected client;
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2. the representation is not prohibited by law;

3. the representation does not involve the assertion of a claim by one client against another client 
represented by the attorney in the same litigation or other proceeding before a tribunal; and

4. each affected client gives informed consent, confirmed in writing. Md. Rule 19-301.7(b).

The attorney contemplating the joint representation must perform an evaluation of all the facts and 
circumstances to determine whether the criteria of sections (1) and (2) are met. If so, and provided the 
clients are not asserting claims against one another in the same litigation or proceeding, then joint 
representation is permitted if each client gives a written informed consent to the joint representation. We 
observe, though, that in preparing the written informed consent consideration be given to alerting the 
clients to the possibility that circumstances may arise in the future that would require the firm and its lawyer 
to withdraw from the representation due to a conflict of interest despite their willingness to consent to the 
joint representation.

DISCLAIMER: Opinions of the Maryland State Bar Association (MSBA) Ethics Committee are an 
uncompensated service of the MSBA. This Committee’s opinions are not binding on the Maryland Court 
of Appeals, Maryland Attorney Grievance Commission, MSBA or this Committee. The reader is advised 
that subsequent judicial opinions, revisions to the rules of professional conduct, and future opinions of 
this Committee may render the Opinions stated herein outdated. As such, the Committee’s opinions are 
advisory only and neither the Committee nor the MSBA assumes any liability whatsoever with respect 
thereto. Accordingly, reliance upon the opinions of this Committee is solely at the risk of the user.
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2019-01

Duty to Report Tthe Unauthorized 
Practice of Law

You have asked for guidance concerning the responsibilities of an attorney licensed to practice law in the 
State of Maryland to1 report the unauthorized practice of law by an attorney not licensed in this State to 
the governing body overseeing attorney misconduct in the jurisdiction where the offending attorney is 
licensed, and (2) whether an attorney has an ethical responsibility to report another attorney’s refusal to 
accept service of process as the resident agent for an entity.

With respect to your question concerning the obligation of a Maryland attorney to report the unauthorized 
practice of law in this State by an attorney not licensed in this State to the governing body overseeing 
attorney misconduct in the jurisdiction where the offending attorney is licensed, the Committee concludes 
that a Maryland attorney has an obligation to report the offending conduct to the Maryland Attorney 
Grievance Commission but there is no such affirmative obligation to report the misconduct to any other 
jurisdiction.

It is professional misconduct for an attorney to violate or attempt to violate the Maryland Attorneys’ Rules 
of Professional Conduct. (1) An attorney who knows that another attorney has committed a violation of 
the Rules that raises a substantial question as to that attorney’s honesty, trustworthiness or fitness as an 
attorney in other respects, shall, according to the Rules, inform the appropriate professional authority.2

Except as otherwise permitted by the Maryland Attorneys’ Rules of Professional Conduct (collectively, 
the “Rules” and individually, a “Rule”) or law, an attorney who is not admitted to practice in Maryland 
is prohibited from establishing an office or other systematic and continuous presence in Maryland for 
the practice of law and from holding out to the public or making other representations that he or she is 
admitted to practice law in this State.3 An attorney admitted in another United States jurisdiction, and not 
disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis 
in Maryland in certain limited circumstances.4

An attorney not admitted to practice in this State is subject to the disciplinary authority of this State if the 
attorney: (A) provides or offers to provide any legal services in this State, (B) holds himself or herself out as 
practicing law in this State, or (C) has an obligation to supervise or control another attorney practicing law 
in this State whose conduct constitutes a violation of these Rules.5

Consistent with its policy and practice, the Committee makes no finding of fact with respect to whether the 
unlicensed attorney has engaged in the unauthorized practice of law in this State or committed a violation 
of any of Rule. The Committee assumes, for the purposes of this Opinion, that the Maryland attorney has 
the requisite knowledge that a violation of the Rules has occurred.

As stated above, an attorney may not practice law in Maryland unless he or she is duly licensed by the 

1 MD. RULE 13-308.4
2 MD. RULE 19-308.3(a)
3 MD CODE ANN., BUS. OCC. & PROF. § 10-601(a); MD. RULE 19-305.5(b)
4 See, MD. RULES 19-305.5(c)(1) – (4), (d)(2); see also, Ethics Docket 2016-05.
5 MD. RULE 19-308.5(a)(2)
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Maryland Court of Appeals. Subject to the operation of Rule 1.6, an attorney licensed in Maryland who is 
aware that another attorney is engaged in the unauthorized practice of law in Maryland has an obligation 
to report the violation to the “appropriate professional authority.”6 With respect to Rules violations, 
the Attorney Grievance Commission “has original and complete jurisdiction over attorney discipline 
proceedings in Maryland”7 and if the offending conduct occurs in Maryland then the Rules apply.8 And 
since “[a]n attorney not admitted to practice in this State is also subject to the disciplinary authority of 
this State”9, it follows that a licensed Maryland attorney is obligated to report to the Attorney Grievance 
Commission known violations of the Rules occurring in this State by attorneys who are not licensed to 
practice law in this State. Whether a Maryland attorney reports a violation of the Rules to one or more 
jurisdictions in which the offending attorney is licensed is subject to the discretion of the Maryland 
attorney.10 To conclude otherwise (i.e., that a licensed Maryland attorney has an affirmative obligation to 
report violations of Maryland’s ethical or other professional rules to other jurisdictions) would obligate 
Maryland attorneys to police the actions of attorneys licensed in foreign jurisdictions with which the 
Maryland attorney may have no connection. Moreover, if the Court of Appeals enters an order finding 
the unauthorized practice of law has occurred and suspends or terminates an attorney’s authority to 
practice in this State, copies of the order are sent to a litany of federal and state agencies, including “the 
disciplinary authority of every other jurisdiction in which…the attorney is admitted to practice.”11 Accordingly, 
the responsibility of notifying the “appropriate professional authority” that is responsible for licensing the 
offending attorney rests with the Court of Appeals. Upon receiving notice that an attorney has violated 
the Rules, the foreign jurisdiction may initiate disciplinary proceedings under that jurisdiction’s ethical or 
professional rules with respect to the violating attorney’s conduct in Maryland.12

Prior to reporting the misconduct of the unlicensed attorney, however, Rule 1.6 requires the Maryland 
attorney to consult with his or her client about the consequences of revealing information learned during 
the Maryland attorney’s representation of the client. If, after consultation, the client consents, then the 
Maryland attorney may disclose the information relating to the unlicensed attorney’s misconduct to the 
Attorney Grievance Commission. If the client withholds consent, then the Maryland attorney, in accordance 
with Rule 1.6(b),may, but is not required to, report the professional misconduct if doing so falls into one of 
the exceptions under Rule 1.6(b).13 In the absence of the client’s consent and in the exercise of his or her 
discretion to report the misconduct to the Attorney Grievance Commission, the Maryland attorney should 
consider such factors as “the nature of the lawyer’s relationship with the client and with those who might 
be injured by the client, the lawyer’s own involvement in the transaction and factors that may extenuate the 
conduct in question”.14

Rule 1.13 must also be considered in the context of the Maryland attorney’s representation of an 
organizational client. According to the request submitted to the Committee precipitating this Opinion, the 
organizational client was represented by its former general counsel (a Maryland licensed attorney) at the 
time the client entered into the contract with the unlicensed lawyer. If possible, the client’s former general 
counsel should be consulted to better understand the circumstances surrounding the formation of the 
contract between the client and the unlicensed attorney.

6 MD. RULE 19-308.3(a).
7 Attorney Grievance Comm’n of Maryland v. Ruddy, 411 Md. 30, 47 (2009) (citing Attorney Grievance Comm’n v. Ugwuonye, 405 Md. 351, 368 (2008).
8 MD. RULE 13.308.5(b)
9 MD. RULE 19-308.5(a)(2)
10 If the Maryland attorney is also licensed in the jurisdiction where the offending attorney is licensed, then the Maryland attorney may, if required by 

the rules of professional conduct of that jurisdiction, be obligated to report the offending conduct to the appropriate professional authority of that 
jurisdiction.

11 MD. RULE 19-761(b)(3)(K)(ii). It is worth noting that other jurisdictions have self-reporting requirements for licensed attorneys who are disciplined for 
violations of rules of professional conduct in other jurisdictions. See, Rule 8.3 of the Virginia Rules of Professional Conduct. Maryland does not impose 
a similar obligation on its attorneys.

12 See, MD. RULE 13-308.5(a)(3) (providing that an attorney may be subject to the disciplinary authority of both this State and another jurisdiction for the 
same conduct).

13 MD. RULE 19-301.6(b); Ethics Docket 89-46; Ethics Docket 92-46; Ethics Docket 94-26
14 MD. RULE 19-301.6 cmt. 7; see also, MD CODE ANN., BUS. OCC. &PROF. § 10-601, et seq. (concerning fines and penalties that may be imposed on a 

person found guilty of the unauthorized practice of law in this State).
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With regard to your question concerning an attorney’s refusal to accept service of process, the Committee 
believes that the intentional evasion of process by an attorney is conduct that (i) interferes with the judicial 
system and is prejudicial to the administration of justice, (ii) a lawyer knows is fraudulent, and (iii) has no 
substantial purpose other than delaying the rights of a third person.15 In making this determination, the 
Committee has considered the analysis of the North Carolina State Bar Council in Formal Ethics Opinion 
98-2, which concluded that, under the North Carolina Revised Rules of Professional Conduct, an attorney 
may not counsel a client to evade service for similar reasons. Under the circumstances where an attorney 
is acting as the resident agent for an entity, the actions of the attorney to evade process constitutes 
unethical conduct, which another attorney may, consistent with this opinion, report to the Attorney 
Grievance Commission.

15 MD. RULE 19-301.2(d), 19-304.4(a), and 19-308.4(d)
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MARYLAND STATE BAR ASSOCIATION,  INC.
COMMITTEE ON ETHICS
ETHICS DOCKET NO.  2021 -04

Can Maryland-licensed Attorneys 
Ethically Possess or Consume 
Cannabis Under Maryland’s Medical 
Cannabis Statute

In 2014, Maryland became one of a growing number of states to legalize the use and possession of 
cannabis for medical purposes. See Md. Code Ann., Health-Gen. § 13-3301 to 13-3311 (hereinafter “Maryland 
Medical Cannabis Statute”). However, the use and possession of cannabis remains illegal under federal 
law. Federal law continues to treat cannabis as a “Schedule I” narcotic, having no medical use or benefit. 
21 USC § 812(b); United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 491 (2001) (finding no 
medical necessity exception under federal prohibition of cannabis). As such, Maryland residents using or 
possessing cannabis for medical purposes in compliance with Maryland’s Medical Cannabis Statute are 
nonetheless violating federal law.

QUESTION PRESENTED: Does a Maryland-licensed attorney violate the Maryland Attorneys’ Rules of 
Professional Conduct (“MARPC”) when using or possessing cannabis for medical purposes in compliance 
with the Maryland Medical Cannabis Statute given that such conduct may violate federal law?

CONCLUSION: For the reasons set forth below, we believe that the mere use or possession of medical 
cannabis by a Maryland-licensed attorney in compliance with the Maryland Medical Cannabis Statute 
does not violate the MARPC (1). We caution, however, that attorneys may be subject to discipline if using 
or consuming cannabis interferes with their ability to competently and diligently practice law, even if such 
use or possession is for valid medical purposes in compliance with Maryland’s medical cannabis statutory 
scheme.

FACTS PRESENTED FOR CONSIDERATION: The General Assembly of the Maryland Legislature has 
authorized the establishment and implementation of a medical cannabis program, to be regulated by the 
Maryland Medical Cannabis Commission. In enacting this legislation, the Legislature broadly stated:

The General Assembly intends that the programs implem

[[ this is where the paragraph cut off in the content doc https://docs.google.com/document/d/1cp3lNU0WG
XWIJWNn8NAbhdC6TBVYnQYVxQAriCBV-oI/edit]

MEDICAL MARIJUANA



Ethics and Risk Management for the Maryland Layer  55

Articles  
on Ethics



Ethics and Risk Management for the Maryland Layer  56

Disciplinary Diversion
BY LYDIA E .  LAWLESS,  BAR COUNSEL

A somewhat unknown fact is that the Attorney Grievance Commission, under appropriate circumstances, 
can defer and divert discipline.  Maryland Rule 19-716 provides that, where an attorney has violated the 
Rules of Professional Conduct, Bar Counsel and the attorney may enter into a Conditional Diversion 
Agreement (“CDA”). The Rule is intended for those cases where the misconduct was not willful and does 
not involve dishonesty. Critically, it must be determined that the cause or basis of the misconduct is subject 
to remediation or resolution through alternative programs or mechanisms.  

Examples of cases where a CDA may be appropriate include those where the attorney is unfamiliar with 
law office management, record-keeping or accounting; the attorney is unfamiliar with a particular area of 
law or engages in negligent misconduct; or where the attorney is suffering from a mental health disorder, 
addiction or age-related cognitive decline.

The terms and conditions of a CDA can be crafted to serve the ultimate purpose – to protect the public by 
remedying the immediate problem and preventing any recurrence. Where the underlying misconduct was 
due to a lack of experience the terms of a CDA may include the appointment of an experienced practitioner 
to serve as a law practice monitor and mentor as well as a series of continuing legal education courses. If 
the underlying misconduct involved negligent mismanagement of funds or record-keeping deficiencies, 
the CDA may include the appointment of a CPA to serve as an account monitor to train the attorney on 
bookkeeping and accounting principles and to monitor the attorney’s compliance. Where an attorney 
has failed to represent a client competently, the CDA could include a provision that the attorney not 
practice in a specific area of law unless he or she associates with an experienced practitioner or otherwise 
demonstrates competence in that area.

Additional terms can include an agreement to attend mediation or binding arbitration for a fee dispute, 
restitution to the aggrieved client, a public apology, obtaining legal malpractice insurance, the performance 
of pro bono legal services, or the issuance of a public reprimand.

Some of the most difficult cases the Commission is faced with involve attorneys suffering from mental 
health disorders, addiction, or age-related cognitive decline. In those instances, a CDA may also be 
appropriate. The terms of which could include compliance with a medical provider’s recommended course 
of treatment, periodic drug testing, attendance at 12-step meeting, or participation in the Maryland State 
Bar Association’s Lawyer Assistance Program.

Once the terms of the CDA are agreed to by Bar Counsel and the attorney, the Agreement is submitted 
to the Commission for review. If the Commission determines that the CDA is reasonable and in the 
public interest it may approve the Agreement. The Commission can also disapprove the Agreement or 
recommend amendments to its terms. If the Agreement is approved, the underlying disciplinary case is 
stayed pending its successful completion. Critically, the terms of a CDA are confidential. While the fact that 
the CDA was entered into is public, the terms of the Agreement, with limited exceptions, are not. In the 
rare instances where an attorney fails to comply with the terms, Rule 19-716(h) provides the mechanism by 
which the Agreement, and accompanying stay, can be revoked.

In the past eight fiscal years, the Commission approved 140 Conditional Diversion Agreements – most 
of which were successfully completed or are in the process of successful completion. Many of the 
Agreements have seen success based, in part, on the work of the Lawyer Assistance Program, the MSBA’s 
CLE offerings and practice management resources, and volunteer members of the bar who have donated 
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their time to serve as a monitor and mentor.  

I strongly believe that it is incumbent on all of us to assist our colleagues at the bar for the betterment 
of our profession and the protection of the public. A challenge that my office has faced over the years is 
finding experienced members of the bar who will commit to serve as practice monitors. If you would like to 
volunteer your time and expertise, please be in contact with me.  

Lydia Lawless is Bar Counsel for the Attorney Grievance Commission of Maryland. She may be reached 
directly at lydia.lawless@agc.maryland.gov. 
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Sexual (Mis)conduct: Sexual Conduct 
and the Rules of Professional 
Responsibility
BY LYDIA E .  LAWLESS,  BAR COUNSEL

While the #MeToo movement has brought national attention to the widespread prevalence of sexual 
assault and harassment,1 the Court of Appeals of Maryland has been disciplining attorneys for inappropriate 
sexual behavior for more than 25 years.

In Attorney Grievance Commission v. Goldsborough, 330 Md. 342 (1993), Mr. Goldsborough was found 
to have engaged in a pattern of sexual harassment and abuse directed at his secretary and two clients. 
The abuse included routine spankings of his secretary, as well as spanking one client and kissing another 
client without her consent. Writing for the majority, the Honorable Howard S. Chasanow, stated that 
Mr. Goldsborough’s conduct “is unacceptable under any standard” and “certainly violates the rigorous 
standards we impose upon members of the Bar.” In concluding that his behavior was prejudicial to the 
administration of justice in violation of Rule 8.4(d) of the Rules of Professional Conduct, Judge Chasanow 
wrote:

Goldsborough’s conduct exemplifies the arrogance that so frequently underlies instances of sexual 
harassment and abuse. Unfortunately, the legal profession is not yet entirely free of such arrogance 
or such behavior. The courts and the bar must be aware of our obligation to keep the legal profession 
free of sexual harassment. Since attorneys are its officers, this Court has the duty to insist upon the 
maintenance of the integrity of the bar and to prevent the transgressions of an individual lawyer from 
bringing its image into disrepute.

Id. at 363-64 (internal citations and quotations omitted).

Since 1993, numerous Maryland lawyers have been sanctioned for sexual misconduct, which the 
Court has routinely held brings the profession into disrepute in violation of Rule 8.4(d). Attorneys have 
been sanctioned for having sexual relationships with their clients,2 sending clients or opposing parties 
inappropriate and sexually suggestive text messages (sexting),3 exchanging a prescription pain pill for 
a sexual act,4 and attempting to solicit sex from a person the attorney believed to be under the age of 
consent.5

In Attorney Grievance Commission v. Marcalus, 442 Md. 197 (2015), Mr. Marcalus sent a self-represented 
opposing party suggestive text messages, including requesting photographs of her in a bathing suit and 
asking whether she would perform sexual acts with a “sugar daddy.” In concluding that the attorney’s 
conduct violated Rule 8.4(d), the Honorable Shirley M. Watts, writing for a unanimous Court, expressed that 
even where the parties involved engaged in consensual conduct and believed their statements to be a 
“joke,” such conduct would have a negative impact on the perception of the legal profession by members 
of the public. Judge Watts wrote, “No reasonable member of the public would expect a lawyer to engage in 
‘sexting’ and suggestive conduct with a self-represented party in litigation in which the lawyer represented 

1 See https://en.wikipedia.org/wiki/Me_Too_movement (last visited December 4, 2018)
2 Attorney Grievance Commission v. Culver, 381 Md. 241 (2004); Attorney Grievance Commission v. Hall, 408 Md. 306 (2009); Attorney Grievance 

Commission v. O’Leary, 433 Md. 2 (2013)
3 Attorney Grievance Commission v. Marcalus, 442 Md. 197 (2015)
4 Attorney Grievance Commission v. Marcalus, 414 Md. 501 (2010)
5 Attorney Grievance Commission v. Greenleaf, 438 Md. 151 (2014)
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the opposing party.” Id. at 206.

Maryland is one of 21 jurisdictions with an anti-discrimination Rule. Specifically, Maryland Rule 19-308.4(e) 
provides that it is professional misconduct for an attorney to:

knowingly manifest by words or conduct when acting in a professional capacity bias or prejudice based 
upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status when 
such action is prejudicial to the administration of justice, provided, however, that legitimate advocacy is 
not a violation of this section[.]

Although the Court has yet to decide an attorney discipline case involving Rule 8.4(e), the Comments 
indicate that this Rule may also be implicated in cases of sexual misconduct. Comment [3] to the Rule 
provides that “Sexual misconduct or sexual harassment involving colleagues, clients, or co-workers may 
violate section (d) or (e) of this Rule. This could occur, for example, where coercion or undue influence is 
used to obtain sexual favor in exploitation of these relationships.” Comment [4] provides that Rule 8.4(e) 
“reflects the premise that a commitment to equal justice under the law lies at the very heart of the legal 
system.”  

Over the past decades, the Court of Appeals has made it clear that attorneys who engage in sexual 
misconduct, whether in their professional or personal lives, may be subject to the Rules of Professional 
Conduct. Sexual harassment, abuse, and other forms of discrimination “manifest a lack of character 
required of members of the legal profession.”6 Each of us bears the obligation, as Judge Chasanow stated, 
to keep the legal profession free of sexual misconduct and to demand the maintenance of the integrity of 
our bar.
6 Comment [4] to Rule 8.4.
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The Ethics of Internet Advertising: An 
Update
BY LYDIA E .  LAWLESS,  BAR COUNSEL

According to a recent ABA Legal Technology Survey, 87% of the attorneys surveyed reported that their law 
firm maintained a firm website.1 A website is certainly a useful tool for communicating information about a 
firm’s services to prospective clients. Caution should be exercised, however, to ensure that the firm does 
not violate the Rules of Professional Conduct in its marketing efforts. 

Once a firm’s website is up and running, the firm has an interest in generating internet traffic. One method 
of generating traffic is through the purchase of keywords. In short, when a consumer uses a search engine 
to search certain words or phrases that an advertiser purchased, the advertiser’s website will appear in the 
search results as a “paid” or “sponsored” ad. A number of jurisdictions have evaluated whether an attorney 
violates the Rules of Professional Conduct by purchasing a keyword that is a competitor’s name. 

In 2012, the North Carolina State Bar issued 2010 Formal Ethics Opinion 14.2 The Bar concluded that an 
attorney’s selection of a competitor’s name as a keyword for use  in a search engine company’s search-
based advertising program violated Rule 8.4(c) of the North Carolina Rules of Professional Conduct 
prohibiting dishonest conduct, including conduct which shows a lack of fairness or straightforwardness. 
The opinion reasoned that “[t]he intentional purchase of the recognition associated with one lawyer’s name 
to direct consumers to a competing lawyer’s website is neither fair nor straightforward.”3

Since 2012, however, jurisdictions have consistently determined that the practice does not violate the Rules 
of Professional Conduct. In 2019, the Advisory Committee on Professional Ethics of the Supreme Court of 
New Jersey issued Opinion 735.4 The Committee reasoned that the purchase of a competitor’s name does 
not violate Rule 8.4(c) or (d) of the New Jersey Rules of Professional Conduct which prohibit attorneys from 
engaging in “conduct involving dishonesty, fraud, deceit or misrepresentation” and “conduct prejudicial to 
the administration of justice....”5 

The Committee cited with approval to a Texas State Bar Professional Ethics Committee Opinion which held 
that, “given the general use by all sorts of businesses of names of competing businesses as keywords 
in search-engine advertising, such use . . . is neither dishonest nor fraudulent nor deceitful and does 
not involve misrepresentation.”6 The New Jersey Committee noted that “the website of the keyword 
purchaser’s law firm and the competitor’s law firm will, presumably, both appear in the resulting search” 
with the keyword purchaser’s website designated as a paid or sponsored website, and that “[t]he user can 
choose which website to select.”7 The Committee determined that the purchase of a competitor’s name 
was not prejudicial to the administration of justice in violation of the Rules of Professional Conduct where 
such conduct “is not egregious or flagrant.”8

While keyword searches may be condoned in certain jurisdictions, attorneys should be aware that other 
means of generating internet traffic to your website may run afoul of the Rules of Professional Conduct. 
The New Jersey Committee, in its 2019 opinion, considered the question of whether an attorney may 

1 2020 Legal Technology Survey Report: Combined Volumes I-V (Gabriella Mihm ed.)
2 Available here: https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2010-formal-ethics-opinion-14 (last visited March 20, 2021). 
3 Id.
4 Available here: https://www.njcourts.gov/notices/2019/n190806c.pdf (last visited March 20, 2021).
5 Id.
6 State Bar of Texas Professional Ethics Committee Opinion No. 661 (July 2016). 
7 Advisory Committee on Professional Ethics of the Supreme Court of New Jersey, Opinion 735 (June 2019). 
8  Id.
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insert, or pay the internet search engine company to insert, a hyperlink on the name of a competitor 
attorney that will divert the user from the searched-for website to the attorney’s own law firm website. The 
Committee determined that “surreptitiously redirecting a user from the competitor’s website to the lawyer’s 
own website is purposeful conduct intended to deceive the searcher for the other lawyer’s website” and 
that such conduct was deceitful in violation of Rule 8.4(c) of the Rules of Professional Conduct.9

Of course, all advertising material must comply with the Rules of Professional Conduct. Rule 7.1 prohibits 
an attorney from making any “false or misleading communication about the attorney or the attorney’s 
services.”10 Online content is false or misleading if it contains a material misrepresentation of fact or law, 
omits a fact necessary to make the statement considered as a whole not materially misleading, is likely to 
create an unjustified expectation about results the attorney can achieve, states or implies that the attorney 
can achieve results by illegal or unethical means, or compares the attorney’s services with other attorneys’ 
services.11

The comments to Rule 7.1 provide that ordinarily advertisements may not include information about results 
obtained, such as the amount of a damage award or the attorney’s record in obtaining favorable verdicts 
unless it also expressly and conspicuously states that each case is different and that the past record is no 
assurance that the attorney will be successful in reaching a favorable result in any future case. A similar 
caveat applies to client endorsements or testimonials, which, of course, can only be provided by a bona 
fide pre-existing client of the attorney. Furthermore, because it is almost impossible for an attorney to 
factually substantiate that she is “the best” the “most aggressive” the “most successful” or the “most” 
anything, she would be wise to avoid such terminology. 

Rule 7.2 outlines the technical requirements for all advertising material, including website and social media 
content. The Rule requires, among other things, that an attorney maintain a copy of each advertisement for 
three years, that each advertisement include the name of at least one attorney responsible for its content, 
and that, if the attorney advertises that no fee will be charged absent a recovery, the advertisement “must 
disclose whether the client will be liable for any expenses.”12 

Some online content created by attorneys provides substantive information including legal information and 
general or generic legal advice. An attorney must be cautious of unanticipated reliance on such information 
or advice by members of the public. If a website offers general legal information or advice, a blog, FAQ 
(frequently asked questions) or question and answer section, a disclaimer should alert members of the 
public that the information on the website is not a substitute for legal advice and should not be relied upon. 

Special attention should also be paid to whether the website or social media may inadvertently establish 
a reasonable expectation in the mind of a prospective client that online communications establish an 
attorney-client relationship. If an attorney solicits specific information related to the potential client’s legal 
question or encourages the flow of information which may reasonably include confidential information, 
the individual may be considered a prospective client under Rule 1.1813 which carries with it confidentiality 
obligations14 and may implicate the conflicts of interest rules.15 

An attorney should also use care in responding to online criticism. Earlier this year, the ABA issued Formal 
Opinion 496 to address an attorney’s obligation when he or she is the target of a negative review.16 
Opinion 496 reinforced that an attorney may not disclose any confidential information in response to an 
online review – even if it is intended to correct misrepresentations or misstatement. The Opinion provides 

9  Id.
10 Md. Rule 19-307.1.   
11 Id.
12 Md. Rule 19-307.2.
13 Md. Rule 19-301.18. 
14 Md. Rule 19-301.6 
15 Md. Rules 19-301.7, 19-301.8 and 19-301.9.
16 ABA Standing Committee on Ethics and Professional Responsibility, Formal Opinion 496 (January 2021), available here: https://www.americanbar.org/

content/dam/aba/administrative/professional_respon-o sibility/aba-formal-opinion-496.pdf (last visited March 20, 2021)
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guidelines for best practices, advising that the attorney may request the host of the website or search 
engine remove the post, and, in the event the attorney is compelled to respond to the review, the response 
should not disclose confidential information nor convey information that would reasonably lead to the 
discovery of confidential information.17 An attorney may respond to a post, for example from a former 
dissatisfied client, requesting to discuss the matter offline or in a more private online setting. Finally, an 
attorney may also cite to the Rules noting that the professional obligations of a lawyer do not permit her to 
respond in the manner she would like.18 

All online content associated with an attorney’s law practice, including all social media (Facebook, LinkedIn, 
avvo.com, Martindale-Hubbell), should be regularly reviewed to ensure compliance with the Maryland 
Attorneys’ Rules of Professional Conduct. 
17 Id.
18 Id.
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A. What is the Virtual Practice of Law?
A variety of “virtual” law practices exist. Many attorneys who practice 
“virtually” are solo practitioners, but law firms can practice virtually as well. 
Entirely virtual law firms have no brick and mortar offices, but operate via 
the Internet and the computers of their attorneys. Some firms operate on a 
hybrid model, where they have centralized offices, but some or all of their 
lawyers connect with clients and colleagues virtually. A hybrid virtual law firm 
may have attorneys that work remotely or in the office, and some that split 
their time between the two. In cases in which an attorney typically works in 
an office in one location but occasionally works remotely from a different 
location, it may be referred to as telecommuting. 

The virtual practice of law began before the COVID-19 pandemic, but has 
increased lately due to client needs, changes in the priorities of attorneys 
and law firms, and advances in technology. Regardless of the impetus for 
the recent boom of virtual firms, the remote practice of law in all of its 
manifestations will likely endure long after the pandemic is over. While 
all lawyers licensed to practice in Maryland are bound by the same rules, 
regardless of whether they work in a brick and mortar office or maintain a 
virtual practice, there are certain things anyone practicing law virtually should 
consider. 

Virtual 
Professionalism 
 for Maryland Lawyers
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B. Ethical Considerations in a Virtual Work 
Environment 

A lawyer that engages in the virtual practice of law will most likely depend on 
the Internet to communicate with clients. This can create distinct challenges 
with regards to upholding the ethical duties imposed by the Maryland 
Attorneys’ Rules of Professional Conduct.

1. Taking Measures to Prevent the Unauthorized Practice of 
Law 

Technology allows attorneys to work from virtually anywhere. They are 
nonetheless limited to the geographical constraints of their license, and must 
make sure they do not engage in the practice of law in jurisdictions in which 
they are not admitted, in violation of Maryland Attorneys’ Rules of Professional 
Conduct 19-305.5. 

Rule 19-305.5 provides: 

(a) An attorney shall not practice law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction, or assist another 
in doing so.
(b) An attorney who is not admitted to practice in this jurisdiction shall 
not:

(1) except as authorized by these Rules or other law, establish an office 
or other systematic and continuous presence in this jurisdiction for 
the practice of law; or
(2) hold out to the public or otherwise represent that the attorney is 
admitted to practice law in this jurisdiction. 

The virtual practice of law often implicates this rule. An attorney or firm 
may exist virtually, but the individual engaging in the practice of law has a 
physical location. As such, attorneys representing clients virtually should take 
measures to ensure that they do not engage in the unauthorized practice of 
law in states in which they are not licensed. 

Generally, rulings addressing the unauthorized practice of law focus on 
attorneys who either have a continuous and systemic office presence in the 
jurisdiction, or hold themselves out to the public or otherwise suggest that 
they are authorized to practice law there. 

a. Attorneys Licensed and Working in Maryland While Living in Other 
Jurisdictions 

Lawyers practicing virtually may want to telecommute; in other words, they 
might wish to have an office in one jurisdiction while regularly working 
from another location that is situated in a jurisdiction in which they are not 
permitted to practice law. At least one court in Maryland has determined that 
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this is generally permissible. See In re Application of Carlton, 708 F. Supp. 2d 
524 (D. Md. 2010). 

The court in Carlton ruled that if a lawyer has an office and is admitted to 
practice in the jurisdiction where the office is located, the lawyer may work 
from another location even if they are not admitted to practice in their 
“home” jurisdiction. In determining that the telecommuting lawyer in Carlton 
was not engaging in the unauthorized practice of law, the court noted that 
her correspondence was directed to her office in Maryland, she did not meet 
clients at her home, use her home address for correspondence, or advertise 
her home office in any way. 

b. Attorneys Licensed in Other Jurisdictions While Living and Working in 
Maryland 

While Carlton allowed a scenario where a lawyer had a home office outside 
of the jurisdiction in which she principally practiced, courts in Maryland 
have rejected the converse scenario. See Ramirez v. England, 320 F. Supp. 2d 
368 (D. Md. 2004); In re Zeno, 850 F. Supp. 2d 546 (D. Md. 2011). The Ramirez 
court found that a lawyer who is a member of the Mississippi Bar but not the 
Maryland Bar engaged in the unauthorized practice of law when she practiced 
out of a home office in Maryland. 

In its decision, the court noted that the lawyer’s letterhead set forth a 
Maryland address, without indicating she was not a member of the Maryland 
Bar. Similarly, the Zeno court found that a lawyer whose principal place of 
practice is in a jurisdiction in which they are not admitted engages in the 
unauthorized practice of law even if the lawyer is admitted in the jurisdiction 
where they reside. 

There are some scenarios in which attorneys are permitted to practice 
outside of the jurisdictions in which they are licensed, including working as 
in-house counsel, pro hac vice admission, temporary and incidental practice, 
alternative dispute resolution proceedings, and in association with local 
counsel. Rule 19-305.5 also prohibits Maryland attorneys from aiding other 
people in the unauthorized practice of law, so if no exemption applies and an 
attorney believes a colleague is engaging in practice in Maryland in violation 
of the Rules, they may be in violation of the Rules as well by continuing to 
work with them. 

c. Practicing Before Federal Courts and Agencies

Rules regarding the appearance and conduct of attorneys practicing before 
federal government agencies may preempt state rules pertaining to the 
unauthorized practice of law. For example, a lawyer admitted to a state bar 
and registered to practice before the U.S. Patent and Trademark Office (the 
Office) can practice before the Office from any state. See Sperry v. Florida, 
373 U.S. 379 (1963), in which the Court ruled that Florida had no authority to 
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regulate the conduct of a Florida-based patent agent registered to practice 
before the Office. Notably, the federal practice exemption does not apply to 
all types of federal practice or attorneys whose practice includes both federal 
and state matters. In other words, a New Jersey attorney registered to practice 
before the Office is not permitted to handle state court cases from an office in 
Maryland. 

An attorney attempting to limit a virtual practice to a discrete area of federal 
law may encounter obstacles, however. For example, in Kennedy v. Bar Ass’n, 
561 A.2d 200 (Md. 1989), the court noted that a lawyer who constrained his 
legal representation of clients to matters before the jurisdictions in which he 
was admitted to practice, thereby drawing a line of demarcation as to issues 
he could discuss when advising clients, could not adequately serve them. In 
Kennedy, the attorney, who was licensed in Washington, D.C., had an office in 
Maryland from which he practiced exclusively in federal court. 

While the court refrained from stating it was impossible for the attorney 
to maintain a principal office in Maryland exclusively for engaging in a 
practice before the federal court in Maryland and the courts in the District 
of Columbia, it was not feasible from a practical standpoint. The court 
further explained that the lawyer would be engaging in the practice of law in 
Maryland when evaluating whether he could represent clients and advising 
potential clients of their legal rights, and as he was not admitted in Maryland, 
such acts constituted the unauthorized practice of law. 

See also, Attorney Grievance Comm’n of Md. v. Harris-Smith, 737 A.2d 567 (Md. 
1999) (in which the court issued a thirty day suspension for a Pennsylvania 
lawyer who claimed to work exclusively in bankruptcy law in Maryland and 
whose letterhead listed the Maryland office without explaining the limitation 
on her license); Attorney Grievance Comm’n v. Ambe, 38 A.3d 390 (Md. 2012) (in 
which the court reprimanded a New York lawyer for representing immigration 
clients in Maryland in non-immigration matters).

2. Protecting Client Confidentiality

The Maryland Attorneys’ Rules of Professional Conduct require practicing 
attorneys to protect their clients’ privacy. 

Maryland Attorneys’ Rules of Professional Conduct 19-301.6 

(a) An attorney shall not reveal information relating to representation 
of a client unless the client gives informed consent, the disclosure is 
impliedly authorized in order to carry out the representation, or the 
disclosure is permitted by section (b) of this Rule.
(b) An attorney may reveal information relating to the representation 
of a client to the extent the attorney reasonably believes necessary:

1) to prevent reasonably certain death or substantial bodily harm;
2) to prevent the client from committing a crime or fraud that is 
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reasonably certain to result in substantial injury to the financial 
interests or property of another and in furtherance of which the 
client has used or is using the attorney’s services;
3) to prevent, mitigate, or rectify substantial injury to the financial 
interests or property of another that is reasonably certain to result 
or has resulted from the client’s commission of a crime or fraud in 
furtherance of which the client has used the attorney’s services;
4) to secure legal advice about the attorney’s compliance with these 
Rules, a court order or other law;
5) to establish a claim or defense on behalf of the attorney in a 
controversy between the attorney and the client, to establish a 
defense to a criminal charge, civil claim, or disciplinary complaint 
against the attorney based upon conduct in which the client was 
involved or to respond to allegations in any proceeding concerning 
the attorney’s representation of the client; or
6) to comply with these Rules, a court order or other law.

a. Maintaining Client Confidences While Working Virtually

A virtual law practice that depends solely on the Internet for client 
communication and uses cloud storage for client documents and files may 
impose specific due diligence obligations with respect to confidentiality.1 

Physical limitations created by a virtual practice do not relax the ethical 
obligation to protect client confidences. To safeguard the attorney-client 
privilege and meet the duty to maintain confidentiality, a lawyer practicing 
virtually should ensure that client-related information, including information 
shared over video conferencing platforms, is not overheard by third parties 
or by others in the lawyer’s household. It is also recommended that attorneys 
practicing from home offices disable the listening capability of any “smart” 
devices prior to communicating about confidential client matters.

Lawyers practicing virtually should also ensure that no one else can view or 
access client files or information by adopting a clean screen or clean desk 
policy when they are not working. In other words, they should lock their 
computers or log off when they leave their desks for an extended period of 
time, and put away any documents, notes, or memory sticks that contain 
sensitive client information at the end of each day. Similarly, lawyers working 
virtually should make reasonable efforts to ensure that people in their 
households who are not associated with their law practice do not have access 
to their clients’ documents or information. The American Bar Association also 
recommends2 that attorneys and staff members take measures to ensure 
client information remains protected, such as employing strong passwords, 
updating software regularly, and preventing unauthorized access of client 
information on devices used by family members or other people in their 
household. 
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1 https://www.americanbar.org/content/dam/aba/
administrative/professional_responsibility/aba-
formal-opinion-498.pdf.

2 https://www.americanbar.org/content/dam/aba/
administrative/professional_responsibility/aba-
formal-opinion-498.pdf.

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-498.pdf
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b. The Risk of Disclosure Via Blogging and Online Commentary

Lawyers who maintain an online presence via blogs or social media must 
take care not to reveal information related to the representation of a client 
unless they are authorized to do so by the client or a provision of the Rules of 
Professional Conduct. 

Lawyers comment on legal issues in numerous formats, including online 
articles, website posts, blogs, podcasts, webinars, online videos, and social 
media outlets. They also make public remarks in online informational 
videos such as webinars and podcasts. Lawyers who discuss legal topics 
in public forums must comply with the Maryland Rules of Professional 
Conduct, including the Rules regarding confidentiality of information relating 
to the representation of a client. Specifically, Rule 19-301.6 dictates that 
a lawyer must maintain the confidentiality of information relating to the 
representation of a client, unless that client has given informed consent 
to the disclosure, the disclosure is impliedly authorized to carry out the 
representation, or the disclosure is permitted by Rule 19-301.6 (b). 

The American Bar Association published a formal opinion3 stating that Model 
Rule 1.6, which is virtually identical to Rule 19-301.6 “applies not only to 
matters communicated in confidence by the client but also to all information 
relating to the representation, whatever its source.” In other words, the scope 
of protection provided by the confidentiality rules is far greater than that 
afforded by the attorney-client privilege. 

Thus, unless an exception under Rule 19-301.6(b) applies, Rule 19-301.6(a) 
bars attorneys from commenting online or in any public forum regarding 
information related to a representation. Notably, the duty of confidentiality 
applies despite the fact that information is contained in a public record, such 
as a court order. Thus, it broadly covers information related to representation 
regardless of the source or the fact that other parties may be aware of or able 
to access the information. 

The American Bar Association also stated that an attorney cannot avoid 
violating Rule 1.6(a) by couching public commentary as a “hypothetical” if 
there is a reasonable chance that another person could determine the client’s 
identity or the situation in question based on the information included in the 
hypothetical. As such, lawyers using hypotheticals must take care to structure 
them so there is no chance of revealing their clients’ identities. 

c. Ethical Constraints on Trial Publicity and Other Statements

An attorney’s public commentary may also implicate duties imposed by other 
Rules, like Rules 19-303.5 (Impartiality and Decorum of the Tribunal) and 19-
303.6 (Trial Publicity).

3 https://www.americanbar.org/content/dam/aba/
administrative/professional_responsibility/aba_
formal_opinion_480.authcheckdam.pdf.

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_opinion_480.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_opinion_480.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_opinion_480.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_opinion_480.authcheckdam.pdf
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Rule 19-303.5 provides,

(a) A lawyer shall not: 
1) seek to influence a judge, juror, prospective juror, or other official 
by means prohibited by law; 
2) before the trial of a case with which the lawyer is connected, 
communicate outside the course of official proceedings with anyone 
known to the lawyer to be on the list from which the jurors will be 
selected for the trial of the case; 
3) during the trial of a case with which the lawyer is connected, 
communicate outside the course of official proceedings with any 
member of the jury;
4) during the trial of a case with which the lawyer is not connected, 
communicate outside the course of official proceedings with any 
member of the jury about the case; 
5) after discharge of a jury from further consideration of a case with 
which the lawyer is connected, ask questions of or make comments 
to a member of that jury that are calculated to harass or embarrass 
the juror or to influence the juror’s actions in future jury service; 
6) conduct a vexatious or harassing investigation of any juror or 
prospective juror; 
7) communicate ex parte about an adversary proceeding with the 
judge or other official before whom the proceeding is pending, except 
as permitted by law; or
8) discuss with a judge potential employment of the judge if the 
lawyer or a firm with which the lawyer is associated has a matter that 
is pending before the judge; or 
9) engage in conduct intended to disrupt a tribunal.

(b) A lawyer who has knowledge of any violation of section (a) of this 
Rule, any improper conduct by a juror or prospective juror, or any 
improper conduct by another towards a juror or prospective juror, shall 
report it promptly to the court or other appropriate authority. 

Rule 19-303.5 largely prohibits attorneys from trying to influence or 
communicate with jurors, prospective jurors, judges, or other officials about 
pending cases. While commenting about a case online with the client’s 
consent may be acceptable in some situations, lawyers should be careful not 
to breach the limitations imposed by Rule 19-303.5. 

Attorneys engaged in an investigation or litigation of a case are also subject 
to Rule 19-303.6, which provides:

(a) An attorney who is participating or has participated in the 
investigation or litigation of a matter shall not make an extrajudicial 
statement that the attorney knows or reasonably should know will 
be disseminated by means of public communication and will have 
a substantial likelihood of materially prejudicing an adjudicative 
proceeding in the matter.
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(b) Notwithstanding section (a) of this Rule, an attorney may state:
1) the claim, offense or defense involved and, except when prohibited 
by law, the identity of the persons involved;
2) information contained in a public record;
3) that an investigation of a matter is in progress;
4) the scheduling or result of any step in litigation;
5) a request for assistance in obtaining evidence and information 
necessary thereto;
6) a warning of danger concerning the behavior of a person involved, 
when there is reason to believe that there exists the likelihood of 
substantial harm to an individual or to the public interest; and
7) in a criminal case, in addition to subsections (b)(1) through (6) of 
this Rule:

A. the identity, residence, occupation and family status of the 
accused;
B. if the accused has not been apprehended, information necessary 
to aid in apprehension of that person;
C. the fact, time and place of arrest; and
D. the identity of investigating and arresting officers or agencies 
and the length of the investigation.

(c) Notwithstanding section (a) of this Rule, an attorney may make 
a statement that a reasonable attorney would believe is required 
to protect a client from the substantial undue prejudicial effect of 
recent publicity not initiated by the attorney or the attorney’s client. 
A statement made pursuant to this section shall be limited to such 
information as is necessary to mitigate the recent adverse publicity.
(d) No attorney associated in a firm or government agency with an 
attorney subject to section (a) of this Rule shall make a statement 
prohibited by section (a) of this Rule.

As such, if a lawyer makes a comment online about an investigation or 
ongoing litigation of a matter made by a lawyer, it may also violate Rule 
19-303.6, if it is substantially likely to prejudice a proceeding or does not 
otherwise fall under an exception. 

d. Responding to Online Criticism

Many attorneys are the target of negative reviews and online criticism. While 
they may be tempted to respond or defend their reputation, doing so runs 
the risk of disclosing client information or committing an ethical violation. 
The primary ethical consideration when responding to an online review is 
upholding the duty of confidentiality. 

Comment [5] of Rule 19-301.6 states, “[e]xcept to the extent that the client’s 
instructions or special circumstances limit that authority, an attorney is 
impliedly authorized to make disclosures about a client when appropriate in 
carrying out the representation.” 

“ 
The primary 
ethical 
consideration 
when 
responding to 
an online review 
is upholding 
the duty of 
confidentiality.



9  MSBA Practice Insights

The ABA has stated4 that a client or former client’s negative online comments 
do not create “implied authorization” for the lawyer to disclose confidential 
information in response to the online criticism because that is not required 
to carry out the representation, and it is likely that the Maryland courts would 
rule similarly. Thus, a negative comment online, in and of itself, is unlikely to 
rise to the level of permitting the attorney to disclose information relating to 
representation of a client pursuant to Rule 19-301.6(b).

When addressing the issue, the ABA stated that only subparagraph (b)(5), 
which is the same as Rule 19-301.6(b)(5), is implicated, and opined that none 
of the exceptions under that provision applied. Specifically, the ABA noted 
that criticism in an online forum is not a “proceeding,” nor is responding 
to such criticism necessary “to establish a defense to a criminal charge or 
civil claim against the lawyer based upon conduct in which the client was 
involved.” While, if needed, an attorney may respond directly to the individual 
making such a statement to defend against a criminal charge or civil claim, 
they are not permitted to make public statements online that breach 
confidentiality solely to defend themselves. 

Finally, the ABA concluded that negative reviews alone do not constitute 
controversies between the client and attorney within the meaning of the 
rule and therefore do not allow for the disclosure of confidential client 
information. While the Maryland courts have not addressed this precise issue, 
numerous other states have, and the majority have concluded that a client 
posting criticism online does not rise to the level of controversy that would 
permit an attorney to disclose confidential information in responding. 

Attorneys who are the subject of negative reviews and comments online 
are not without recourse, however. They can request that the owner of the 
website or search engine remove the post in question. They are not permitted 
to disclose client information but may indicate the post is inaccurate, invite 
the person to contact them directly, or if the person is not a current or 
former client, may indicate as such. They can also indicate that the Rules of 
Professional Conduct prohibit them from responding as they would like. The 
best tactic in many situations, though, is not to respond, as any response may 
just increase the attention on the original post. Attorneys can also address 
the issue offline by communicating directly with the individual who posted 
the criticism.

Attorneys should be mindful of the obligations of the profession when posting 
any comments online, regardless of whether it is in response to criticism 
or addresses an unrelated issue, as such posts can result in significant 
ramifications. For example, the Maryland Court of Appeals has reprimanded 
attorneys as a direct result of their online activity. Specifically, it suspended 
two lawyers who worked for the federal government from the privilege of 
practicing law for 90 days because they used their work email accounts to 
transmit inappropriate and offensive statements that demonstrated “bias or 
prejudice based upon race, sex, ... national origin, ... sexual orientation[,] or 

4 https://www.americanbar.org/content/dam/aba/
administrative/professional_responsibility/aba-
formal-opinion-496.pdf.

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-496.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-496.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-496.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba-formal-opinion-496.pdf
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socioeconomic status,” Maryland Attorneys’ Rules of Professional Conduct 19-
308.4(e) (Bias or Prejudice). Atty. Griev. Comm’n of Md. v. Markey, 230 A.3d 942 
(Md. 2020). 

The Court previously published an opinion deriding statements a Bar 
applicant made on the Internet that used vulgar and inflammatory language 
as well. See In re Gjini, 141 A.3d 16 (Md. 2016). While the Gjini Court ultimately 
denied the applicant admission to the Bar for his failure to disclose certain 
information, it considered whether his online commentary should prevent 
him from practicing law in Maryland. 

3. Competence 

The American Bar Association recently amended5 Model Rule of Professional 
Conduct 1.1 to add a comment stating that competent lawyers must keep 
abreast of the risks and benefits associated with the use of technology in 
the practice of law. While Maryland has not yet adopted the aforementioned 
comment, it is clear that attorneys need to adjust their practices to adapt to 
technological advances. 

Pursuant to Maryland Attorneys’ Rule of Professional Conduct 19-301.1, 
“[c]ompetent representation requires the legal knowledge, skill, thoroughness 
and preparation reasonably necessary for the representation.” This requires, 
in part, preparation for scenarios that threaten the ability to offer adequate 
representation. 

a. Meeting deadlines

The challenges of practicing law virtually will not free an attorney of 
the duty to meet deadlines or other obligations. Further, an attorney’s 
personal inconvenience is not grounds for abandoning the duty of diligent 
representation. As such, if a lawyer’s Internet connection is down it will not 
excuse an absent or delayed response to client communications. Additionally, 
lawyers who engage in virtual practice must check whether they received 
paper mail at a physical location on a regular basis, and should have a 
process in place to process any mail received, to avoid unwittingly missing 
pleadings or documents that require a timely response. 

b. Filing online

Lawyers working virtually must make sure they can receive and submit 
pleadings that are filed electronically and other court documents, the same 
as they would when working in a physical office. As with other aspects of 
working virtually, technical issues are not a valid excuse for filing delays or 
missed deadlines. 

c. Cybersecurity

Computer hacking and ransomware attacks targeting attorneys were on the 
rise even before the pandemic forced many to work from home. With so many 

5 https://www.americanbar.org/content/dam/aba/
administrative/ethics_2020/20120808_house_
action_compilation_redline_105a-f.authcheckdam.
pdf.

https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20120808_house_action_compilation_redline_105a-f.authcheckdam.pdf
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https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20120808_house_action_compilation_redline_105a-f.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20120808_house_action_compilation_redline_105a-f.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20120808_house_action_compilation_redline_105a-f.authcheckdam.pdf
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people working from home, though, opportunities for bad actors to access law 
firm technology, or to shut it down completely, have increased significantly. 
A home-based network is substantially more likely to contain malware than 
an office network, and many personal devices used to connect to law firms 
remotely are already infected, a dangerous scenario even for well protected 
office systems. A potential for an ethics violation occurs when a lawyer 
doesn’t undertake reasonable efforts to avoid data loss or to detect cyber-
intrusion and that lack of reasonable effort causes the breach. It is important, 
therefore, that attorneys practicing virtually understand the ethical and 
business implications of these threats, and how to address them.6 

All of an attorney’s or firm’s computers, servers, networking hardware, phone 
systems, etc. should be on an uninterruptible power supply, which protects 
against power surges, dirty electricity, and outages, and allows for the proper 
shutdown of devices. Additionally, software configurations of all network 
devices should be backed up and stored in a secure location and lawyers 
should maintain an electronic copy of important documents in an off-site 
location that is updated regularly. Lawyers should also employ measures 
to monitor technology, resources connected to the Internet, external data 
sources and external vendors providing data services. 

4. Communicating with Clients in a Virtual Practice 

Maryland lawyers practicing virtually must employ reasonable efforts to keep 
their clients abreast of the status of their cases and to respond to requests for 
information in a timely manner. 

Maryland Attorneys’ Rule of Professional Conduct 19-301.4 establishes an 
attorney’s obligations with regards to communication, stating: 

a) An attorney shall:
1) promptly inform the client of any decision or circumstance with 
respect to which the client’s informed consent, as defined in Rule 19-
301.0 (f ) (1.0), is required by these Rules;
2) keep the client reasonably informed about the status of the matter;
3) promptly comply with reasonable requests for information; and
4) consult with the client about any relevant limitation on the 
attorney’s conduct when the attorney knows that the client expects 
assistance not permitted by the Maryland Attorneys’ Rules of 
Professional Conduct or other law.

b) An attorney shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions regarding 
the representation.

Many attorneys use social media sites, like Facebook, Twitter, Instagram, and 
LinkedIn to advertise and communicate with clients and potential clients. 
Indeed, many professionals use social media as their primary means of 
communication. Some attorneys communicate with clients via text messages 
as well. Pursuant to Rule 19-301.4, when choosing among the various methods 

6 https://www.americanbar.org/content/dam/aba/
administrative/professional_responsibility/aba_
formal_op_483.pdf.

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_op_483.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_op_483.pdf
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https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/aba_formal_op_483.pdf
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of communication, such as mail, phone, text, social media, and video calls, 
lawyers must consider their clients’ ability to effectively utilize technology. 
Further, people often use informal language and abbreviations when using 
social media or texting, which can lead to confusion and misunderstanding. 
Such communication also raises concerns regarding the security of the 
transmission, particularly with regards to protecting the attorney client 
privilege. It can also be difficult to confirm if a party received a message, and 
people may miss critical information. As such, it is generally better to avoid 
communicating with clients via social media or text. 

5. Upholding the Duty of Supervision While Practicing 
Virtually

Lawyers who oversee the work of assistants, paralegals, or subordinate 
attorneys must provide adequate instruction and supervision, which can be 
challenging when working virtually. 

Maryland Attorneys’ Rules of Professional Conduct impose a duty of 
supervision on certain attorneys. Specifically, Rule 19-305.1 provides:

a) A partner in a law firm, and an attorney who individually or together 
with other attorneys possesses comparable managerial authority in a 
law firm, shall make reasonable efforts to ensure that the firm has in 
effect measures giving reasonable assurance that all attorneys in the 
firm conform to the Maryland Attorneys’ Rules of Professional Conduct.
b) An attorney having direct supervisory authority over another attorney 
shall make reasonable efforts to ensure that the other attorney 
conforms to the Maryland Attorneys’ Rules of Professional Conduct.
c) An attorney shall be responsible for another attorney’s violation of 
the Maryland Attorneys’ Rules of Professional Conduct if:

1) the attorney orders or, with knowledge of the specific conduct, 
ratifies the conduct involved; or
2) the attorney is a partner or has comparable managerial authority 
in the law firm in which the other attorney practices, or has direct 
supervisory authority over the other attorney, and knows of the 
conduct at a time when its consequences can be avoided or mitigated 
but fails to take reasonable remedial action. 

Rule 19-305.3 states: 

With respect to a non-attorney employed or retained by or associated with an 
attorney:

a) a partner, and an attorney who individually or together with other 
attorneys possesses comparable managerial authority in a law firm 
shall make reasonable efforts to ensure that the firm has in effect 
measures giving reasonable assurance that the person’s conduct is 
compatible with the professional obligations of the attorney;
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b) an attorney having direct supervisory authority over the non-attorney 
shall make reasonable efforts to ensure that the person’s conduct is 
compatible with the professional obligations of the attorney;
c) an attorney shall be responsible for conduct of such a person that 
would be a violation of the Maryland Attorneys’ Rules of Professional 
Conduct if engaged in by an attorney if:

A. the attorney orders or, with the knowledge of the specific conduct, 
ratifies the conduct involved; or
B. the attorney is a partner or has comparable managerial authority 
in the law firm in which the person is employed, or has direct 
supervisory authority over the person, and knows of the conduct at a 
time when its consequences can be avoided or mitigated but fails to 
take reasonable remedial action; and

d) an attorney who employs or retains the services of a non-attorney 
who (1) was formerly admitted to the practice of law in any jurisdiction 
and (2) has been and remains disbarred, suspended, or placed on 
inactive status because of incapacity shall comply with the following 
requirements:

A. all law-related activities of the formerly admitted attorney shall be 
(i) performed from an office that is staffed on a full-time basis by a 
supervising attorney and (ii) conducted under the direct supervision 
of the supervising attorney, who shall be responsible for ensuring 
that the formerly admitted attorney complies with the requirements 
of this Rule.
B. the attorney shall take reasonable steps to ensure that the formerly 
admitted attorney does not:

 i. represent himself or herself to be an attorney;
ii. render legal consultation or advice to a client or prospective 
client;
iii. appear on behalf of or represent a client in any judicial, 
administrative, legislative, or alternative dispute resolution 
proceeding;
 iv. appear on behalf of or represent a client at a deposition or in 
any other discovery matter;
 v. negotiate or transact any matter on behalf of a client with third 
parties;
 vi. receive funds from or on behalf of a client or disburse funds to 
or on behalf of a client; or
vii. perform any law-related activity for (a) a law firm or attorney 
with whom the formerly admitted attorney was associated when 
the acts that resulted in the disbarment or suspension occurred 
or (b) any client who was previously represented by the formerly 
admitted attorney.

C. the attorney, the supervising attorney, and the formerly admitted 
attorney shall file jointly with Bar Counsel (i) a notice of employment 
identifying the supervising attorney and the formerly admitted 
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attorney and listing each jurisdiction in which the formerly admitted 
attorney has been disbarred, suspended, or placed on inactive 
status because of incapacity; and (ii) a copy of an executed written 
agreement between the attorney, the supervising attorney, and the 
formerly admitted attorney that sets forth the duties of the formerly 
admitted attorney and includes an undertaking to comply with 
requests by Bar Counsel for proof of compliance with the terms of 
the agreement and this Rule... 

Essentially, Rules 19-305.1 and 19-305.3 require lawyers to exercise supervisory 
authority over subordinate lawyers and non-legal staff, respectively, to ensure 
that they comply with the applicable ethics rules when working. 

In part, this means that they must instruct the people they supervise of their 
duty to safeguard client data, and take the measures necessary to ensure they 
do not disclose confidential information, either inadvertently or intentionally, 
which includes providing any necessary training. Similarly, lawyers should 
make sure that any outside vendors they employ have practices in place to 
protect client confidentiality. 

Supervising attorneys must also confirm that their staff and attorneys comply 
with their ethical and professional obligations. While lawyers practicing 
virtually do not interact with the people they supervise in person, they should 
nonetheless communicate with them as often as they would in a physical 
office, either via videoconferencing sessions, telephone calls, or emails. 

6. Advertising Considerations for Attorneys Engaged in 
Virtual Practice

Attorneys soliciting clients online or advertising a virtual practice should be 
careful not to make misleading statements in violation of Maryland Attorneys’ 
Rule of Professional Conduct 19-307.1. 

Rule 19-307.1 provides: 

An attorney shall not make a false or misleading communication about the 
attorney or the attorney’s services. A communication is false or misleading if 
it:

a) contains a material misrepresentation of fact or law, or omits a 
fact necessary to make the statement considered as a whole not 
materially misleading;
b) is likely to create an unjustified expectation about results the 
attorney can achieve, or states or implies that the attorney can 
achieve results by means that violate the Maryland Attorneys’ Rules 
of Professional Conduct or other law; or
c) compares the attorney’s services with other attorneys’ services, 
unless the comparison can be factually substantiated.
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An attorney that has a purely virtual practice may make misleading 
statements by advertising that they have an office. The Maryland courts have 
not ruled on this issue, while decisions in other jurisdictions are split. See 
In re Sriskandarajah, 2012 WL 3783101 (Va. Disc. Op. 2012) (it is misleading to 
advertise six Virginia law offices when all but one were unstaffed locations 
for meetings.). But see NY City Bar Formal Op. 2019-2 (a New York attorney 
may use the street address of a virtual law office located in New York as the 
lawyer’s ‘principal law office address’ for advertising principal law office).

The Maryland State Bar Association Committee on Ethics has noted7 that 
the online legal advertising model may raise additional concerns under the 
Rules. Some online directories include testimonials, ratings, or peer reviews, 
which would implicate Maryland Attorneys’ Rules of Professional Conduct 
19-307.1 through 19-307.5. Lawyers who advertise on an online directory remain 
responsible for ensuring that their profiles and advertisements are truthful, 
not misleading, create no false expectations, and otherwise adhere to the 
Rules. 

C. Practical Considerations in a Virtual Work 
Environment

1. Remote Proceedings 

a. Depositions

There are practical tips attorneys should consider when taking depositions 
remotely. They should advise opposing counsel that the deposition will 
be conducted remotely and ensure that all parties have the technological 
resources needed to participate. Deposition notices should also state that the 
deposition will be conducted via video, and if possible, should include the 
link that will be used for the deposition. 

An attorney should also ensure that the deponent has access to a tablet or 
computer that has video and audio capabilities and is compatible with the 
required software, and a good Internet connection. It is wise to conduct a test 
run before the deposition with the court reporter and deponent, to make sure 
there are no technical issues. Attorneys should make sure that the platform 
they use allows them to record the deposition, and advise the court reporter 
that they want the deposition recorded as well. 

If an attorney intends to use exhibits, they must confirm that the video 
conferencing platform they intend to use allows them to share documents 
and should consider distributing the exhibits to the other parties and 
the court reporter before the deposition. Finally, they should adjust the 
instructions they provide to the deponent at the beginning of the deposition 
to prevent interference from third parties. This may include directing them to 
ask anyone other than their attorney to leave the room and to refrain from 

7 https://www.msba.org/ethics-opinions/whether-a-
lawyer-can-pay-a-fee-to-an-online-legal-directory-
for-increased-visibility-throughout-the-website-
including-on-other-lawyers-profile-pages.

https://www.msba.org/ethics-opinions/whether-a-lawyer-can-pay-a-fee-to-an-online-legal-directory-for-increased-visibility-throughout-the-website-including-on-other-lawyers-profile-pages
https://www.msba.org/ethics-opinions/whether-a-lawyer-can-pay-a-fee-to-an-online-legal-directory-for-increased-visibility-throughout-the-website-including-on-other-lawyers-profile-pages
https://www.msba.org/ethics-opinions/whether-a-lawyer-can-pay-a-fee-to-an-online-legal-directory-for-increased-visibility-throughout-the-website-including-on-other-lawyers-profile-pages
https://www.msba.org/ethics-opinions/whether-a-lawyer-can-pay-a-fee-to-an-online-legal-directory-for-increased-visibility-throughout-the-website-including-on-other-lawyers-profile-pages
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communicating with anyone or accessing resources during the deposition, 
unless they are instructed to do so.

b. Mediation 

Lawyers have successfully mediated cases remotely throughout the pandemic, 
and it is likely that remote mediation will continue long after the pandemic is 
over. There are certain best practices, then, that attorneys mediating remotely 
should employ. 

Counsel should create a technology plan in the initial pre-mediation 
conference call with the mediator. The plan should consider the nature of 
the dispute, the number of parties and participants, and their locations and 
technological capabilities. There are numerous video conference platforms 
available, and attorneys should be flexible and consider a variety of 
technological configurations when scheduling a remote mediation. 

Prior to the mediation, attorneys should explain the process to their clients 
and advise them of what to expect. They should also ensure that their staff 
and clients are comfortable with the technology being used and, if needed, 
have a strong Internet connection. It is prudent for them to conduct a trial 
run as well, to identify and address any issues with the technology that will 
be used. They should also provide electronic or hard copies of any documents 
they intend to use during the mediation to the mediator and other parties. It 
may be helpful to circulate a draft of the contemplated settlement agreement 
before the mediation. 

Typically, either the mediator or one of the attorneys will “host” the remote 
mediation. After the opening statements, parties will separate into caucuses, 
and the mediator will go back and forth between them to discuss the case 
and hopefully facilitate a resolution. The mediator may work with each 
caucus, which is typically the parties and their respective attorneys, via 
telephone. Many attorneys and mediators choose to use video conferencing 
platforms to conduct remote mediation, like Zoom or Google Meet. Such 
platforms allow the mediator to place the caucuses into virtual breakout 
rooms and move easily from one caucus to another. If the parties reach an 
agreement, it should be memorialized during the mediation session and 
confirmed via email. 

c. Notarization 

Maryland Notaries can register to perform remote online notarizations for 
signers in any location as long as the Notary is physically located within 
the state. Parties who wish to conduct remote notarizations must have a 
computer with live two-way audio-video capabilities, and a secure connection 
to the Internet. Whatever platform they use must include identity proofing 
and credential analysis. They will also need to obtain remote Notary supplies, 
including a digital certificate containing their electronic signature, an 
electronic seal, and an electronic journal. 

 

“ 
If the parties 
reach an 
agreement, 
it should be 
memorialized 
during the 
mediation 
session and 
confirmed via 
email.
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During a remote notarization, the signer and Notary must personally appear 
before each other via a video-conferencing platform. The signer logs onto 
an approved Remote Online Notarization platform and proves their identity 
by passing a dynamic knowledge-based authentication assessment and an 
analysis of their credential document. The Notary will then ask the signer 
to present identification as another layer of security, and will ask the signer 
if they understand the implications of signing the document and if they’re 
willing to proceed. The signer will then sign the document using an electronic 
signature. The Notary checks the document, completes the Notary certificate 
wording, attaches an electronic seal and a digital certificate containing their 
electronic signature. Once the notarization is complete, the Notary creates a 
journal entry and saves the online transaction as an audio-video recording. 

All regular requirements relating to notaries remain in effect and apply to 
remote notarizations. For example, the notary must personally know the 
signatory or must have satisfactory evidence of the identity of the signatory. 
Anyone with a commission as a notary may continue to perform in-person 
notarial acts.

There is pending federal legislation called the Securing and Enabling 
Commerce Using Remote and Electronic Notarization Act of 2021 (the SECURE 
Act) that would authorize and establish minimum standards for electronic and 
remote notarizations that occur in or affect interstate commerce. See Senate 
Bill 1625.

d. Settlements/Closing 

Subtitle 7 of Title 3 of the Real Property Article of the Maryland Code, 
the Maryland Uniform Real Property Electronic Recording Act, authorizes 
electronic recording of documents in Maryland. SimpliFile, Maryland’s official 
e-recording platform, allows parties to conveniently and securely e-record 
land record documents with an expedited turnaround time. Recording fees 
and other related expenses are the same as with paper recordings and are 
paid directly through the SimpliFile system.

Not all Maryland recording offices accept all documents. For example, 
many jurisdictions do not allow amendments of existing documents to be 
e-recorded. Attorneys who wish to e-file must be familiar with the indexing 
requirements of the applicable jurisdiction, including the order of documents 
to be recorded and any supporting documents that must accompany the 
documents to be recorded, such as the Land Instrument Intake Sheet. 
If a filing is deficient in some way, the e-filer receives a message from 
the recording office on what is missing and/or incorrect and is given an 
opportunity to correct the filing. Once a document is accepted, the e-filer 
receives an email alert and may download the recorded document showing 
the book and page references directly from SimpliFile.
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2. Maintaining Communication with Client and Employees 
While Practicing Virtually8

a. Mail and Email

Even if a practice is entirely virtual, attorneys should have a business address 
where they can receive mail and packages. It is prudent for lawyers to 
avoid using their home address, even if they work from home, to keep their 
business and personal lives separate. There are multiple options attorneys 
can employ to receive business mail: they can obtain a P.O. box or a virtual 
mailbox, or rent a shared space where they can receive mail. They can also 
use electronic services to send and receive mail. 

Lawyers who previously used email programs that rely on local servers should 
consider switching to cloud-based technology, so that they can access their 
email from any location. They should also make sure their email is encrypted 
to keep communications secure. 

b. Telephone services 

A firm’s success in getting and keeping clients depends, in part, on their 
accessibility and responsiveness. Additionally, people appreciate being able 
to talk to a live person rather than having to leave a message. Thus, attorneys 
practicing virtually may also need to hire a virtual receptionist or phone 
answering service to ensure their calls are answered during business hours. 

3. Managing Client and Employee Expectations 

Whether they are opening a virtual practice or shifting from a traditional 
law firm environment to remote work, attorneys should communicate their 
policies and procedures to their clients, and inform them as to what to expect 
with regards to communication and meetings. Attorneys should also ensure 
that their websites and letterhead indicate that their practice is virtual. 

Firms shifting to virtual practice or allowing their staff and attorneys to work 
remotely should establish clear guidelines and expectations. For example, 
they can define what hours people are expected to work and set forth what 
measures employees should take to safeguard client confidentiality and 
security. They can also ask employees to dress professionally when on-
camera and maintain prompt communication with clients. Additionally, they 
should direct employees to work on firm-owned computers and to limit those 
devices for work use, or have clear policies for those that choose to use their 
own devices. 

4. Transitioning to a Paperless Office 

Many attorneys working virtually operate paperless offices. Therefore, they 
will likely need scanners so that they can scan any hard copies of pleadings, 
discovery, and other materials. They should also make sure they have a secure 

8 For a more in-depth discussion on starting a 
virtual practice, MSBA members can accessAn 
Office Without Walls™ a Pocket Guide produced 
by the MSBA and written by MSBA member Sahmra 
Stevenson, Esq., here: https://www.msba.org/
product/office-without-walls-pocket-guide. 

https://www.msba.org/product/office-without-walls-pocket-guide
https://www.msba.org/product/office-without-walls-pocket-guide
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electronic or online storage system, like the cloud, or an external hard drive, 
so that their documents are secure even if their computers fail. 

5. Software

Perhaps the most important component of a virtual practice is a strong 
Internet connection. Attorneys who work from home offices rely on the 
Internet to communicate with clients and colleagues and store and access 
case information, and therefore, must ensure their Internet does not drop off 
at important times. Generally, broadband Internet connections are sufficient 
if they have adequate speeds. 

Attorneys and firms practicing virtually can use case management software to 
ensure that their teams stay on track and meet their targets and deadlines. 
They can also use such software to measure any changes in performance, 
track revenue, and identify areas for improvement. Case management 
software helps to organize contacts, client information, and case documents 
as well. They might also want to use a remote-access virtual private network 
(VPN), to access case information on a private network, such as a firm 
network, from a home office. 

Security is important for attorneys engaging in virtual practice. As such, they 
should implement systems to protect their networks from malware, hackers, 
or other issues that may impact the security and privacy of their data.9 

Accounting software allows virtual firms to keep track of billable hours, 
generate invoices, and manage trust and operating accounts, while avoiding 
the mistakes and delays that often occur with handwritten timesheets and 
ledgers.

6. Maintaining Professionalism

Being able to enjoy the comforts of home while working is one of the benefits 
of practicing virtually, but attorneys working from home should still maintain 
their professionalism. For example, if they are appearing for a remote hearing, 
mediation, or deposition, they should dress and groom themselves as if they 
would when appearing in person. If possible, they should also make sure 
their background is clean and devoid of personal effects and that they have 
a quiet space where they can be free from distractions to conduct remote 
proceedings. 

9 The ethical duties triggerd by a data breach are 
the topic of discussion in the MSBA’s Legal Summit 
Series: Headless Chickens and Zombie Data: Your 
Ethical Obligations for Disasters and Data Breaches, 
available here: https://www.msba.org/product/
headless-chickens-and-zombie-data-your-ethical-
obligations-for-disasters-and-data-breaches.

https://www.msba.org/product/headless-chickens-and-zombie-data-your-ethical-obligations-for-disasters-and-data-breaches
https://www.msba.org/product/headless-chickens-and-zombie-data-your-ethical-obligations-for-disasters-and-data-breaches
https://www.msba.org/product/headless-chickens-and-zombie-data-your-ethical-obligations-for-disasters-and-data-breaches
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